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Section 1

State Revenue Legislation Amendment Act 2004 No 33

The Legislature of New South Wales enacts:

1 Name of Act

This Act isthe Sate Revenue Legislation Amendment Act 2004.

2 Commencement

(1)
2

This Act commences on the date of assent, except as provided by
subsection (2).

The following provisions commence, or are taken to have
commenced, on the dates specified:

Section 4 and Schedule 3—1 June 2004, or the date of assent,
whichever isthe later

Schedule 1—4 April 2004
Schedule 2 (except Schedule 2.2 [10])—31 December 2004

Schedule 4—1 June 2004, or the date of assent, whichever is the
|ater

Schedule 5.1 [10]—1 July 2004

3 Amendment of Acts

The Acts specified in Schedules 1-5 are amended as set out in those
Schedules.

4 Repeal of Premium Property Tax Act 1998 No 79

The Premium Property Tax Act 1998 is repealed.
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State Revenue Legislation Amendment Act 2004 No 33

Amendments to Duties Act 1997 No 123 relating to First Home Plus Schedule 1

Schedule 1 Amendments to Duties Act 1997 No 123

[1]

(2]

relating to First Home Plus
(Section 3)

Section 70
Omit the section. Insert instead:

70 Commencement

The following transactions and instruments are eligible for
consideration under the scheme:

(8 agreementsfor saleor transfer entered into on or after 4
April 2004,

(b) transfersthat occur on or after 4 April 2004 (other than
transfers madein conformity with an agreement for sale
or transfer entered into before 4 April 2004),

(c) mortgages over land the subject of those agreements or
transfers.

Section 71
Omit the section. Insert instead:

71 Eligible persons must not have owned residential land

(1) A purchaser or transferee under an agreement or transfer may
apply under the scheme, but will be éligible only if the
purchaser or transferee has not at any time owned residential
property in Australia (either solely or with someone else).

(2) If apurchaser or transferee under an agreement or transfer has
a spouse, the purchaser or transferee is dligible only if the
spouse of the purchaser or transferee has not at any time
owned residential property in Australia (either solely or with
someone else).

(3) If there is more than one purchaser or transferee under an
agreement or transfer, they may apply under the scheme, but
will be eligible only if al of them are eligible under
subsections (1) and (2).

(4) For the purpose of this section, a person is the spouse of
another person if:

(& they arelegaly married, or
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Schedule 1

State Revenue Legislation Amendment Act 2004 No 33

Amendments to Duties Act 1997 No 123 relating to First Home Plus

(3]

()

(6)

(b) they are living together as a couple in a de facto
relationship.

If the Chief Commissioner is satisfied that, at the time of
making an application under the scheme, a purchaser or
transferee:

(a8 islegaly married but not cohabiting with the person to
whom the applicant is legally married, and

(b) has no intention of resuming cohabitation,

the person to whom the purchaser or transferee is legally
married is not to be regarded as the applicant’ s spouse.

Despite the other provisions of this section, the Chief
Commissioner may determine that the purchasers or
transferees are eligible under the scheme if the Chief
Commissioner is satisfied that the purchaser or transfereewho
has previously owned residential property is acquiring an
interest in the property that is the subject of the application
solely for the purpose of assisting the eligible persons under
the scheme in financing the acquisition.

Section 73 Ineligible persons
Omit section 73 (3)—(5). Insert instead:

3)
(4)

()

(6)

A purchaser or transferee under an agreement or transfer who
isunder 16 years of ageisnot eligible.

Despite subsection (3), the Chief Commissioner may
determine that a purchaser or transferee under 16 years of age
iseligible if the Chief Commissioner is satisfied that:

(@ thehometo which the agreement or transfer relates will
be occupied by the purchaser or transferee as his or her
principal place of residence in accordance with the
residence requirement under section 76, and

(b) the application does not form part of a scheme to
circumvent limitations on, or requirements affecting,
eligibility under the scheme.

A purchaser or transferee under an agreement or transfer is
not eligible unless the person is an Australian citizen or a
permanent resident, subject to subsection (6).

If an application under the schemeis made by joint purchasers
or transferees and at |east one (but not all) of the applicantsis
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State Revenue Legislation Amendment Act 2004 No 33

Amendments to Duties Act 1997 No 123 relating to First Home Plus Schedule 1

[4]

(7)

Section 74

an Australian citizen or permanent resident, the other
applicant or applicants are exempted from compliance with
subsection (5).

In this section:

Australian citizen means an Australian citizen as defined in
the Australian Citizenship Act 1948 of the Commonwealth.

permanent resident means:

(8 the holder of a permanent visa within the meaning of
section 30 of the Migration Act 1958 of the
Commonwealth, or

(b) a New Zeadand citizen who holds a specia category
visa within the meaning of section 32 of the Migration
Act 1958 of the Commonwealth.

Omit the section. Insert instead:

74 Eligible agreements or transfers

(1)

(2)
3)

The agreement or transfer must be for the acquisition of afirst
home or for the acquisition of a vacant block of residential
land intended to be used as the site of afirst home.

The agreement or transfer must be for the whole of the
property.

The dutiable value of the dutiable property that is the subject
of the agreement or transfer must be less than:

(8 $600,000 if the property has a private dwelling built on
it, or

(b) $450,000 if the property comprises a vacant block of
residential land.

Note. The dutiable value of dutiable property is the greater of:

(@) the consideration (if any) for the dutiable transaction (being the
amount of a monetary consideration or the value of a non-
monetary consideration), and

(b)  the unencumbered value of the dutiable property.
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Schedule 1

State Revenue Legislation Amendment Act 2004 No 33

Amendments to Duties Act 1997 No 123 relating to First Home Plus

(5]

Sections 76 and 76A
Omit section 76. Insert instead:

76

Residence requirement

(1)

(2)

3)

(4)

(5)

(6)

The home must be occupied by the person or persons who are
acquiring it asa principal place of residence for a continuous
period of at least 6 months, with that occupation starting
within 12 months (or such longer period as the Chief
Commissioner may approve) after completion of the
agreement or transfer. This requirement is referred to as the
residence requirement.

The Chief Commissioner may, if satisfied there are good
reasonsto do so in aparticular case:

(& modify the residence requirement by approving a
shorter period of occupation by the person or persons,
or

(b) exempt the person or persons from the requirement to
comply with the residence requirement.

In the case of an agreement or transfer for the acquisition of a
vacant block of residential land, it is sufficient that the Chief
Commissioner is satisfied that the vacant block isintended to
be used as the site of a home to be occupied by the person or
persons who are acquiring it in accordance with the residence
reguirement.

The residence requirement does not apply to a person who
acquires an interest in the property concerned solely for the
purpose of assisting the eligible persons under the schemein
financing the acquisition.

For the purpose of this section, an agreement or transfer is
completed when apurchaser or transferee becomes entitled to
possession of the homeand, if theinterest in the land acquired
by the purchaser or transferee isregistrable under alaw of the
State, the interest is so registered.

However, an agreement or transfer of a vacant block of
residential land isnot completed until the home intended to be
built on the land is ready for occupation as a place of
residence.

Page 6



State Revenue Legislation Amendment Act 2004 No 33

Amendments to Duties Act 1997 No 123 relating to First Home Plus Schedule 1

76A  Approval of application in advance of satisfaction of residence
requirement

1)

(2

3)

(4)

The Chief Commissioner may approve an application in
anticipation of compliance with the residence requirement
under section 76 if the Chief Commissioner is satisfied that
each applicant required to comply with the residence
requirement intends to occupy the home as hisor her principal
place of residence for acontinuous period of at |east 6 months,
with that occupation starting within 12 months after
completion of the agreement or transfer or within a longer
period approved by the Chief Commissioner.

If an application is approved in anticipation of compliance
with the residence requirement, the approval is given on
condition that, if the residence requirement is not complied
with, the applicant must within 14 days after the end of the
period alowed for compliance:

(@ give written notice of that fact to the Chief
Commissioner, and

(b) pay the relevant duty to the Chief Commissioner.

The relevant duty is the difference between the total amount
of duty that would have been payable on the transactions and
instruments the subject of the application, if they had not been
eligible under the scheme, and the total amount of duty (if
any) paid in respect of those transactions and instruments.

A personwho failsto comply with the condition prescribed by
this section is guilty of an offence.

Maximum penalty: 50 penalty units.

[6] Section 77 Eligible mortgages
Omit section 77 (3) and (4). Insert instead:

3)

In the case of aproperty that has a private dwelling built on it,
the amount of advances secured must not be more than the
amount of the dutiable value permitted under section 74 (3)

(@).
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Schedule 1

State Revenue Legislation Amendment Act 2004 No 33

Amendments to Duties Act 1997 No 123 relating to First Home Plus

[7]

(4)

Section 80

In the case of a property that comprises a vacant block of
residential land, the amount of advances secured must not be
more than the amount of the dutiable value permitted under
section 74 (3) (b), unless the amount of advances secured
under the mortgage includes provision for the building of a
private dwelling on the property. In such a case, the amount
of advances secured must not be more than the amount of the
dutiable value permitted under section 74 (3) ().

Omit the section. Insert instead:

80 Duty payable if application approved

(1)

(2)

If an application concerning an eligible agreement or transfer
is approved and the dutiable value of the dutiable property
that isthe subject of the agreement or transfer isnot more than
the following amounts, no duty is chargeable on the
agreement or transfer:

(@ $500,000if the property has a private dwelling built on
it, or

(b) $300,000 if the property comprises a vacant block of
residential land.

If an application concerning an eligible agreement or transfer
is approved and subsection (1) does not apply to the
agreement or transfer, duty is chargeable on the agreement or
transfer asfollows:

(@ if the property has a private dwelling built on it—at the
rate of 22.49% of the dutiable value of the dutiable

property that is the subject of the agreement or transfer,
less $112,450, or

(b) if the property comprises a vacant block of residential
land—at the rate of 10.49% of the dutiable value of the
dutiable property that is the subject of the agreement or
transfer, less $31,470.
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State Revenue Legislation Amendment Act 2004 No 33

Amendments to Duties Act 1997 No 123 relating to First Home Plus

Schedule 1

(8]

Section 221
Omit the section. Insert instead:

221

Eligible mortgages under First Home Plus

(1)

Duty is payable in accordance with the following paragraphs
on an advance secured by an eligible mortgage under
Division 1 of Part 8 of Chapter 2 or a mortgage in support of
such an eligible mortgage, but only to the extent that the
amount of the advances qualifies under section 77 (3) or (4):

if the property has a private dwelling built on it:

(@

(b)

Dutiable value of dutiable
property subject to the
agreement or transfer

Not more than $500,000

More than $500,000 but not more
than $535,000

More than $535,000 but not more
than $565,000

More than $565,000 but |ess than
$600,000

Discount on duty

100%

5%

50%

25%

if the property comprises a vacant block of residential

land:

Dutiable value of dutiable
property subject to the
agreement or transfer

Not more than $300,000

More than $300,000 but not more
than $350,000

More than $350,000 but not more
than $400,000

Discount on duty

100%

75%

50%
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Schedule 1

State Revenue Legislation Amendment Act 2004 No 33

Amendments to Duties Act 1997 No 123 relating to First Home Plus

(2)

Dutiable value of dutiable Discount on duty
property subject to the
agreement or transfer

More than $400,000 but less than 25%
$450,000

For the purpose of ng any further advances secured by
such a mortgage, duty is taken to have been paid on the
amount of advances to which subsection (1) applies.

[9] Schedule 1 Savings, transitional and other provisions

Insert at the end of the Schedule with appropriate Part and clause numbers:

Part

State Revenue Legislation Amendment
Act 2004—provisions consequent on
changes to First Home Plus

Application of changes to scheme

1)

(2)

Division 1 of Part 8 of Chapter 2, and section 221, asin force
immediately before 4 April 2004, continue to apply in respect
of the following transactions or instruments:

(@
(b)
(©)

(d)

agreementsfor sale or transfer entered into on or after 1
July 2000 but before 4 April 2004,

transfers that occur on or after 1 July 2000 but before 4
April 2004,

transfers that occur on or after 4 April 2004 that are
made in conformity with an agreement for sale or
transfer referred to in paragraph (a),

mortgages over land the subject of those agreements or
transfers.

Sections 71, 73 and 76, asin forceimmediately before 4 April
2004, continue to apply in respect of the following
transactions or instruments:

(@
(b)

agreementsfor sale or transfer entered into on or after 4
April 2004 but before 1 July 2004,

transfers that occur on or after 4 April 2004 but before
1 July 2004,
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State Revenue Legislation Amendment Act 2004 No 33

Amendments to Duties Act 1997 No 123 relating to First Home Plus Schedule 1

(c) transfers that occur on or after 4 April 2004 that are
made in conformity with an agreement for sale or
transfer referred to in paragraph (a),

(d) mortgages over land the subject of those agreements or
transfers.

(3) Section 76A, as inserted by the State Revenue Legislation
Amendment Act 2004, does not apply in respect of a
transaction or instrument referred to in subclause (2).

Page 11



State Revenue Legislation Amendment Act 2004 No 33

Schedule 2 Amendments relating to land tax

Schedule 2 Amendments relating to land tax
(Section 3)

2.1 Land Tax Act 1956 No 27

[1] Section 3AH Levy of land tax after 31 December 1999 and before
31 December 2004

Insert “and ending with 2003” after “commencing with 1999 wherever
occurring in section 3AH (1) and (2).

[2] Section 3Al

Insert after section 3AH:

3Al Levy of land tax after 31 December 2004

(1) Except asprovided by subsection (2), in respect of the taxable
value of al the land owned by any person at midnight on 31
December in any year (commencing with 2004) there isto be
charged, levied, collected and paid under the provisions of the
Principal Act and in the manner prescribed under that Act,
land tax for the period of 12 months commencing on 1
January in the next succeeding year and at the rates set out in
Schedule 10.

(2) In respect of the taxable value of all the land owned by a
person at midnight on 31 December in any year (commencing
with 2004) where:

(8 the owner is acompany classified under section 29 of
the Principal Act as anon-concessional company, or

(b) thelandis subject to a special trust,

land tax for the period of 12 months commencing on 1
January in the next succeeding year is, except as provided by
section 27 (2A) of the Principal Act, to be charged, levied,
collected and paid as referred to in subsection (1) at the rate
of 1.4 cents for each $1 of the taxable value.

(3) If thetotal amount of land tax payable pursuant to this section
by any person in any year would, but for this subsection, be
less than $100, no land tax is payable.
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State Revenue Legislation Amendment Act 2004 No 33

Amendments relating to land tax Schedule 2

[3] Schedule 10

Insert after Schedule 9:
Schedule 10
(Section 3Al)

Taxable value assessed under Rates of land tax payable
Principal Act
Not more than $400,000 0.4 cents for each $1
More than $400,000 but not more than $1,600 plus 0.6 cents for each $1 by which
$500,000 the taxabl e value exceeds $400,000
More than $500,000 $2,200 plus 1.4 cents for each $1 by which

the taxable val ue exceeds $500,000

2.2 Land Tax Management Act 1956 No 26
[1] Section 3 Definitions

Omit the definition of Flat from section 3 (1). Insert instead:

flat means aroom or asuite of rooms (whether or not forming
part of abuilding or a detached building):

(@ used or occupied as a separate dwelling, or

(b) so constructed, designed or adapted as to be capable of
being used or occupied as a separate dwelling,

but does not include a single dwelling.
[2] Section 3 (1)
Insert in alphabetical order in section 3 (1):

single dwelling means a house:
(@ used or occupied as a separate dwelling, or

(b) so constructed, designed or adapted as to be capable of
being used or occupied as a separate dwelling.
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State Revenue Legislation Amendment Act 2004 No 33

Schedule 2 Amendments relating to land tax

[3] Section 3 (3)
Insert after section 3 (2):

(3) For the purposes of the definitions of flat and single dwelling
in subsection (1), a building, or part of a building, used and
occupied for residential purposes does not cease to be
considered to be used and occupied as a separate dwelling
merely because the building, or part of the building, is used
for the purpose of another residential occupancy, if that
residential occupancy may be disregarded for the purposes of
the principal place of residence exemption under Schedule
1A.

[4] Section 9C Reduction in land value for flats on mixed
development land or mixed use land

Omit “the land value of land” from section 9C (1).

Insert instead “the land value of mixed development land or mixed use
land”.

[5] Section 9C (2) (b)

Omit “subsections (2AA)—(2AC)".

Insert instead “ subsections (2A) and (2AA)”.
[6] Section 9C (2A)—-(2AC)

Omit the subsections. Insert instead:

(2A) If thereis no apportionment factor entered in the Register in
respect of the land value of the land, the Chief Commissioner
may request the Valuer-Genera to determine the
apportionment factor in respect of the land concerned.

(2AA) If arequest is made under subsection (2A):

(8 the Valuer-General must determine the apportionment
factor concerned and enter it in the Register, and

(b) theallowable proportion for theflat must be determined
in accordance with subsection (2) (a).

(2AB) Apportionment factors for the purposes of this section are to
be ascertained in accordance with Division 5 or Division 5A
of Part 1B of the Valuation of Land Act 1916, as appropriate
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State Revenue Legislation Amendment Act 2004 No 33

Amendments relating to land tax Schedule 2

[7]

8]

(9]

to the land concerned. If such an apportionment factor is
expressed as a percentage, the apportionment factor is, for the
purposes of this section, to be converted to afraction.

Note. Divisions 5 and 5A of Part 1B of the Valuation of Land Act 1916
allow objections to be made against the amount of an apportionment
factor.

Section 9C (3) (a) and (b)

Omit the paragraphs. Insert instead:

(@ theflat must be used and occupied by the owner of the
land (or one of the owners) as his or her principal place
of residence and for no other purpose, in which
connection the use of the land for the purpose of one,
but not more than one, residential occupancy other than
that of the owner under lease or licence from the owner
may be disregarded if it is an excluded residential
occupancy (within the meaning of clause 4 of Schedule

Section 9C (8)
Insert after section 9C (7):

(8)

Section 9D

In this section:

mixed devel opment land has the same meaning asin Division
5 of Part 1B of the Valuation of Land Act 1916.

mixed use land has the same meaning as in Division 5A of
Part 1B of the Valuation of Land Act 1916.

Insert after section 9C:

9D Reductioninland value for other residences on mixed use land

(1)

(2)

For the purpose of assessing land tax, the land value of mixed
use land on which is situated one single dwelling is to be
reduced by the allowable proportion in relation to the
dwelling.

The allowable proportion for the dwelling isto be determined
in accordance with whichever of the following paragraphsis
applicablein the particular case:
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State Revenue Legislation Amendment Act 2004 No 33

Schedule 2 Amendments relating to land tax

(a8 if there is an apportionment factor entered in the
Register in respect of that land value—the proportion
determined by deducting that apportionment factor
from 1,

(b) if paragraph (a) is not applicable—the proportion
specified in an application for a reduction under this
section as the fair and reasonabl e proportion of the land
value of the land to be attributed to the dwelling, subject
to subsections (3) and (4).

(3) If thereis no apportionment factor entered in the Register in
respect of the land value of the land, the Chief Commissioner
may request the Vauer-Genera to determine the
apportionment factor in respect of the land concerned.

(4) If arequest is made under subsection (3):

(@ the Valuer-General must determine the apportionment
factor concerned and enter it in the Register, and

(b) the alowable proportion for the dwelling must be
determined in accordance with subsection (2) (a).

(5) Apportionment factors for the purposes of this section are to
be ascertained in accordance with Division 5A of Part 1B of
the Valuation of Land Act 1916. If such an apportionment
factor is expressed as a percentage, the apportionment factor
is, for the purposes of this section, to be converted to a
fraction.

Note. Division 5A of Part 1B of the Valuation of Land Act 1916 allows
objections to be made against the amount of an apportionment factor.

(6) Thereduction under this section applies only if the following
reguirements are satisfied:

(@ the single dwelling must be used and occupied by the
owner of the land (or one of the owners) as his or her
principal place of residence and for no other purpose, in
which connection the use of the land for the purpose of
one, but not more than one, residential occupancy other
than that of the owner under lease or licence from the
owner may be disregarded if it is an excluded
residential occupancy (within the meaning of clause 4
of Schedule 1A),

(b) an owner of the land who occupies the dwelling must
not be an owner merely because of being atrustee,

Page 16



State Revenue Legislation Amendment Act 2004 No 33

Amendments relating to land tax Schedule 2

(7)

(8)

(9)

(10)

(11)

(c) the owner of the land must not be a company or
company jointly with another person or other persons,
except in either case a trustee company acting in its
representative capacity.

Unless the land concerned is land to which subsection (2) (a)
applies, there isto be no reduction under this section unless:

(@ application has been made for the reduction by all the
owners of the land, specifying the proportion that in
their opinion is afair and reasonable proportion of the
land value of the land to be attributed to the dwelling,
and

(b) theapplicationismadein aform approved by the Chief
Commissioner.

For avoidance of doubt, if areduction intheland value of land
is required under this section and the land is jointly owned,
then, for the purposes of section 27 (3) (a), the individual
interest of each of the owners of theland (including the owner
who occupies the dwelling) is to be assessed on the basis of
the land value of the land as reduced under this section.

For the purposes of applying this section in respect of land on
which there is a single dwelling and a residential occupancy
other than that of the owner, the use of theland for the purpose
of that other residential occupancy may be disregarded if that
residential occupancy may be disregarded under the principal
place of residence exemption under Schedule 1A.

This section does not apply to land to which section 9C or 21B
applies.
In this section:

mixed use land has the same meaning as in Division 5A of
Part 1B of the Valuation of Land Act 1916.

[10] Section 62T
Insert in Division 4A of Part 7, before section 62TA:

62T Abolition of tax threshold from 2005 land tax year

1)

This Division does not apply in respect of the 2005 land tax
year or any succeeding land tax year.
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State Revenue Legislation Amendment Act 2004 No 33

Schedule 2 Amendments relating to land tax

(2) Sections 62TA and 62TB cease to apply in respect of the
Valuer-General on the commencement of this section.
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State Revenue Legislation Amendment Act 2004 No 33

Amendments relating to premium property duty Schedule 3

Schedule 3 Amendments relating to premium property

duty

(Section 3)

3.1 Duties Act 1997 No 123
[1] Sections 32A-32C

Insert after section 32:

32A  Premium rate for residential land with dutiable value
exceeding $3,000,000

1)

(2)

3)

(4)

The rate of duty chargeable on a dutiable transaction in
respect of residential land that has a dutiable value exceeding
$3,000,000 is $150,490 plus $7 for every $100, or part, by
which the dutiable value of the residential land exceeds
$3,000,000.

The rate of duty chargeable on a dutiable transaction in
respect of residential land that has a dutiable value not
exceeding $3,000,000 is as provided for by section 32.

For the purposes of this section, residential land means:

(8 aparce of land on which thereisone single dwelling or
oneflat, or aparcel of land on which thereisabuilding
under construction that, when completed, will
constitute one single dwelling or oneflat, or

(b) a strata lot, if it is lawfully occupied as a separate
dwelling, or suitable for lawful occupation as a separate
dwelling, or

(c) aland use entitlement, if it confers an entitlement to
occupy a building, or part of a building, as a separate
dwelling, or

(d) a parcel of vacant land that is zoned or otherwise
designated for use under an environmental planning
instrument (within the meaning of the Environmental
Planning and Assessment Act 1979) for residential or
principally for residential purposes.

For the purpose subsection (3) (a), land does not cease to be
regarded asland on which thereis one single dwelling, or one
flat, merely because of the use or occupation of any building
on the land, or any part of a building, for the purpose of
another residential occupancy, if the use of the land for the
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State Revenue Legislation Amendment Act 2004 No 33

Schedule 3 Amendments relating to premium property duty

purpose of that other residential occupancy can be
disregarded as an excluded residential occupancy under
Schedule 2 if the principal place of residence exemption were
to apply in respect of the land (whether or not the principal
place of residence exemption in fact applies in respect of the
land).

Note. For example, if land has a single dwelling on it, and a flat occupied
under licence or lease by the occupant of the single dwelling, the land is
still to be regarded as land on which there is one single dwelling for the
purpose of subsection (3) (a).

(5) Thissection does not apply to acase in which section 32B or
32C applies.

(6) Inthissection:

flat means a room or suite of rooms (whether or not forming
part of abuilding or a detached building):

(@ occupied or used as a separate dwelling, or
(b) so constructed, designed or adapted as to be capable of
being occupied or used as a separate dwelling,

but does not include a single dwelling, a strata lot or a
dwelling, or portion of a building, that is occupied under a
land use entitlement.

single dwelling means a house:
(@ occupied or used as a separate dwelling, or

(b) so constructed, designed or adapted as to be capable of
being occupied or used as a separate dwelling,

but does not include a strata lot or a property commonly
known as a shop and dwelling.

32B Rate for residential land used for other purposes

(1) If adutiable transaction in respect of residential land has a
dutiable value exceeding $3,000,000, and the Chief
Commissioner is satisfied that the residential land is used for
purposes other than residential purposes, duty isto be charged
at the rate of $7 for every $100, or part, of the premium value
of the residential land.
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State Revenue Legislation Amendment Act 2004 No 33

Amendments relating to premium property duty Schedule 3

2

3)

(4)

(5)

(6)

()

The premium value of the residential land is the amount (if
any) by which the dutiable value of the residential land, when
reduced by the apportionment factor, exceeds $3,000,000.

The apportionment factor is:

(& if thelandismixed development land or mixed useland
and there is an apportionment factor entered in the
Register of Land Values in respect of the land value of
the land under Division 5 or 5A of Part 1B of the
Valuation of Land Act 1916—that apportionment
factor, or

(b) if paragraph (@) is not applicable—such other
apportionment factor as the Chief Commissioner
considers fair and reasonable to reflect the use of the
land for non-residential purposes, subject to
subsections (4) and (5).

If there is no apportionment factor entered in the Register of
Land Values in respect of the land value of the land, and the
land is mixed development land or mixed use land, the Chief
Commissioner may request the Valuer-General to determine
the apportionment factor in respect of the land concerned.

If arequest is made under subsection (4):

(& the Valuer-General must determine the apportionment
factor concerned and enter it in the Register of Land
Values under the Valuation of Land Act 1916, and

(b) that apportionment factor is to be applied in respect of
the residential land.

Note. Divisions 5 and 5A of Part 1B of the Valuation of Land Act 1916
allow objections to be made against the amount of an apportionment
factor.

Duty is to be charged, at the rate set out in section 32, in
respect of the dutiable value of the dutiable property
transferred reduced by the premium value of the residential
land.

In this section:

mixed devel opment land has the same meaning asin Division
5 of Part 1B of the Valuation of Land Act 1916.
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mixed use land has the same meaning as in Division 5A of
Part 1B of the Valuation of Land Act 1916.

residential land has the same meaning as in section 32A.

32C Rate for large parcels of vacant residential land

(1) If adutiable transaction in respect of residential land that isa
parcel of vacant land has a dutiable value exceeding
$3,000,000, and the area of the parcel of land exceeds 2
hectares, duty isto be charged at the rate of $7 for every $100,
or part, of the premium value of the residential land.

(2) The premium value of the residential land is the amount (if
any) by which the dutiable value of the residential land, when
multiplied by the apportionment factor, exceeds $3,000,000.

(3) The apportionment factor is the proportion that 2 hectares
bearsto the total area of the parcel of land in hectares.

(4) Duty isto be charged, at the rate set out in section 32, in
respect of the dutiable value of the dutiable property
transferred reduced by the premium value of the residential
land.

(5 Inthissection:
residential land has the same meaning asin section 32A.

[2] Sections 96, 97 and 98

Omit “, or would be so exempt but for the operation of the Premium
Property Tax Act 1998 wherever occurring from section 96 (1) (c), 97 (d)
and 98 (d).
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(3]

[4]

3.2
[1]

(2]

Schedule 1 Savings, transitional and other provisions

Insert at the end of the Schedule with appropriate Part and clause numbers:

Part

State Revenue Legislation Amendment
Act 2004—provisions consequent on
amendments relating to premium
property duty

Application of amendments

(1)

(2)

Dictionary

Sections 32A-32C, as inserted by the State Revenue
Legislation Amendment Act 2004, apply in respect of any
liability for duty charged by Chapter 2 that arises on or after
the commencement of Schedule 3 to that Act.

Note. See section 12. Liability for duty on a transfer of dutiable property
effected by a written instrument arises when the instrument is first
executed.

The amendments made to sections 96, 97 and 98 by Schedule
3 to the Sate Revenue Legislation Amendment Act 2004 do
not apply in respect of the year ending on 31 December 2004.

Insert in alphabetical order:

strata lot means a lot as defined in section 5 (1) of the Strata
Schemes (Freehold Development) Act 1973 or section 4 (1) of the
Srata Schemes (Leasehold Development) Act 1986.

Land Tax Management Act 1956 No 26

Section 3 Definitions

Omit the definition of premium tax threshold from section 3 (1).

Schedule 1A Principal place of residence exemption

Omit clause 2 (1). Insert instead:

1)

Land used and occupied by the owner asthe principal place of
residence of the owner of the land, and for no other purpose,
is exempt from taxation under this Act, in respect of the year
commencing 1 January 2005 or any succeeding year, if the
land is:
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(3]

3.3

3.4
[1]

(8 aparcel of residential land, or

(b) alotunder the Srata Schemes (Freehold Devel opment)
Act 1973 or alot under the Strata Schemes (Leasehold
Devel opment) Act 1986.

Schedule 2 Savings and transitional provisions
Insert at the end of the Schedule:

Part 16  Provisions consequent on repeal of
Premium Property Tax Act 1998

36 Repeal of Premium Property Tax Act 1998

(1) Theamendments made to this Act by Schedule 3 to the State
Revenue Legislation Amendment Act 2004, and the repeal of
the Premium Property Tax Act 1998, apply in respect of aland
tax year commencing on or after 1 January 2005 and do not
affect any existing liability for land tax.

(2) This Act and the Taxation Administration Act 1996, as in
force immediately before those amendments were made, and
the Premium Property Tax Act 1998, asin force immediately
before its repeal, continue to apply in respect of any such
liability.

Taxation Administration Act 1996 No 97
Section 4 Meaning of “taxation laws”

Omit “Premium Property Tax Act 1998” from section 4.
Valuation of Land Act 1916 No 2

Part 1B, Division 5A

Insert after Division 5 of Part 1B:

Division 5A  Apportionment factors for mixed use land

14BBA Owner may apply for apportionment factor for mixed use land

(1) The Valuer-General may ascertain an apportionment factor
for the land value of mixed use land, either on his or her own
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14BBB

14BBC

(2)

initiative or on the application of the owner of theland or of a
rating or taxing authority.

An apportionment factor ascertained by the Valuer-General
under this Division is to be entered by the Valuer-General in
the Register of Land Vaues in respect of the land value to
which it relates.

How apportionment factor is determined

(1)

(2)

The apportionment factor is the proportion (expressed as a
percentage) that the rental value of the part of that land that is
occupied or used for non-residential purposes bears to the
rental value of the mixed use land as awhole.

Rental values are to be ascertained in relation to a rating or

taxing authority:

(8 as a the 1 July by reference to which the land was
valued for the purposes of the vauation list for that
authority current at the time the land became mixed use
land, and

(b) asatthel Jduly by reference to which the land has been
valued for the purposes of any subsequent valuation list
for that authority.

Apportionment factors can be objected against

(1)

(2)

An objection under Part 3 may be made against a decision of
the Valuer-General:

(@) to ascertain an apportionment factor in respect of any

land, or

(b) not to ascertain an apportionment factor in respect of
any land, or

(c) astothe amount of an apportionment factor in respect
of any land,

in the same way as an objection may be made under that Part
against adecision of the Vauer-General asto the valuation of
any land.

An objection referred to in subsection (1) may be made on any
ground that is relevant to the decision concerned.
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14BBD Apportionment factor to be reascertained in certain cases

If the land value of land in respect of which an apportionment
factor has been ascertained is altered (whether as the result of
being reascertained or on objection or appeal or for the
correction of a clerical error or misdescription), the Valuer-
General must reascertain an apportionment factor for that land
value.

14BBE Definitions

1)

(2)

3)

(4)

Q)

(6)

For the purposes of this Division, mixed use land means a
parcel of land (other than mixed development land within the
meaning of Division 5) that:

(8 isthesiteof aresidence occupied or used for residential
purposes, and

(b) isalso used for non-residential purposes.

A residence is one or more buildings comprising:
(8 one, or morethan one, flat, or
(b) onesingle dwelling.

For the purpose of this Division, land is occupied or used for
a non-residential purpose if it is occupied or used for any
purpose that is not ancillary to the use and occupation of the
residence for residential purposes, such as a commercial,
industrial or professional purpose.

Land occupied or used for non-residential purposes is not
mixed use land by reason only that it isthe site of aresidence
intended for use for the purpose of accommodating a person
or persons responsible for the security or maintenance of the
building or buildings.

The referencein this section to a parcel of land is areference
to aparcel of land required to be separately valued, or to land
included in one valuation, pursuant to this Act.

For the purpose of applying this section in respect of land on
which thereis one single dwelling, the land does not cease to
be regarded as land on which there is one single dwelling
merely because of the use or occupation of any building on
the land, or any part of a building, for the purpose of another
residential occupancy, if the use of the land for the purpose of
that other residential occupancy could be disregarded as an
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(2]

excluded residential occupancy under Schedule 1A to the
Land Tax Management Act 1956 if the principal place of
residence exemption were to apply in respect of the land
(whether or not the principal place of residence exemptionin
fact appliesin respect of the land).

(7) Inthissection:

flat means aroom or a suite of rooms:
(8 occupied or used as a separate dwelling, or

(b) so constructed, designed or adapted as to be capable of
being occupied or used as a separate dwelling,

but does not include a single dwelling, a strata lot or a
dwelling, or a portion of a building, under company title that
is rated in accordance with section 547 of the Local
Government Act 1993.

single dwelling means a house:
(8 occupied or used as a separate dwelling, or

(b) so constructed, designed or adapted as to be capable of
being occupied or used as a separate dwelling,

but does not include a strata lot or a property commonly
known as a shop and dwelling.

strata lot means alot as defined in section 5 (1) of the Strata
Schemes (Freehold Devel opment) Act 1973 or section 4 (1) of
the Strata Schemes (Leasehold Devel opment) Act 1986.

Section 85 Functions

Omit “, the Land Tax Management Act 1956 and the Premium Property
Tax Act 1998” from section 85 (1) (a).

Insert instead “and the Land Tax Management Act 1956".
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Schedule 4 Amendments to Duties Act 1997 No 123

relating to vendor duty
(Section 3)

[1] Section 8 Imposition of duty on certain transactions concerning
dutiable property

Insert at the end of the section:

Note. Some of the above dutiable transactions are also chargeable with
vendor duty under Chapter 4. That Chapter charges additional duty on
dutiable transactions concerning land-related property.

[2] Section 13 Who is liable to pay the duty?

Insert at the end of the section:

Note. If the dutiable transaction concerns land-related property (as
defined in Chapter 4) the vendor will also be liable to pay vendor duty
under Chapter 4.

[3] Chapter 4
Insert after Chapter 3:

Chapter 4 Transactions concerning land-
related property—vendor duty

Part 1 Introduction and overview

145 Introduction

(1) This Chapter charges duty on certain dutiable transactionsin
respect of land-related property.

(2) The duty charged by this Chapter is additional to any duty
charged by Chapter 2.

(3) The duty charged by this Chapter is referred to as vendor
duty.
146 Transactions on which vendor duty is charged

(1) Vendor duty is chargeable on the following:
(@ atransfer of land-related property,
(b) thefollowing transactions:
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147

(2)

3)

(i) an agreement for the sale or transfer of land-
related property,

(i) adeclaration of trust over land-related property.

Such atransfer or transaction isavendor duty transaction for
the purposes of this Act.

Note. The above listed transfers and transactions are all also dutiable
transactions under Chapter 2 (see section 8). Generally speaking, the
purchaser is liable to pay duty on those transactions under Chapter 2. If
the dutiable property to which the transaction relates is land-related
property (see section 149 for definition), then the vendor or transferor is
also liable to pay duty in respect of the transaction under this Chapter.

In this Chapter:
declaration of trust has the same meaning as in Chapter 2.

transfer has the same meaning as in Chapter 2.
Note. See section 8 for definitions of the above expressions.

Imposition of vendor duty on transactions that are not
transfers

(1)

(2)

Theduty charged by this Chapter on avendor duty transaction
referred to in section 146 (1) (b) is to be charged as if each
such vendor duty transaction were a transfer of land-related

property.

Accordingly, for the purpose of charging duty under this
Chapter, in relation to a vendor duty transaction specified in
Column 1 of the following Table:

(8 the property specified opposite the vendor duty
transaction in Column 2 is taken to be the land-related
property transferred (and areferencein this Act to land-
related property transferred includes areferenceto such
property), and

(b) the person specified opposite the vendor duty
transaction in Column 3 is taken to be the vendor of the
land-related property (and a reference in this Act to a
vendor includes a reference to such a person), and

(o) thetransfer of the land-related property is taken to have
occurred at the time specified opposite the vendor duty
transaction in Column 4 (and areference in this Act to
the time at which atransfer occursincludes areference
to such atime).
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Table
Column 1 Column 2 Column 3 Column 4
Vendor duty  Property Vendor Whentransfer
transaction transferred occurs

agreement for theland-related the vendor or when the

saleor transfer  property agreed  transferor agreement is
to be sold or entered into
transferred

declaration of theland-related  the person when the

trust property vested  declaring the declaration is
ortobevested trust made

in the declarant

148 What form must a vendor duty transaction take?

It is immaterial whether or not a vendor duty transaction is
effected by a written instrument or by any other means,
including electronic means.

149 What is “land-related property”?

Land-related property is any of the following:
(@ landin New South Wales,
(b) aland use entitlement,

(c) aninterest in any land-related property referred to in
paragraph (a) or (b), except to the extent that:

(i) it arises as a consequence of the ownership of a
unit in a unit trust scheme and is not a land use
entitlement, or

(i) it is, or is attributable to, an option over land-
related property.
150 When does a liability for vendor duty arise?

(1) A liability for vendor duty arises when a transfer of land-
related property occurs.
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151

152

153

(2) However, if atransfer of land-related property is effected by
awritten instrument, liability for vendor duty arises when the
instrument is first executed.

Who is liable to pay vendor duty?

(1) The person liable to pay vendor duty is the vendor or
transferor, unless this Chapter requires another person to pay
the duty.

(2) A referencein this Act to the vendor, in relation to a vendor
duty transaction, includes a reference to the transferor.

The liability of joint tenants

For the purpose of assessing vendor duty, joint tenants of
land-related property are taken to hold the property as tenants
in common in equal shares.

When must vendor duty be paid?

(1) A tax default does not occur for the purposes of the Taxation
Administration Act 1996 if vendor duty is paid within the
lodgment period for vendor duty.

(2) For the purposes of this Chapter, the lodgment period for
vendor duty is:

(& inthe case of an agreement for sale or transfer of land-
related property for consideration, and any transfer in
completion of such an agreement, the period
commencing when the liability for vendor duty first
arises and ending on the settlement of the agreement or
transfer, and

(b) in any other case, the period commencing when a
liability for vendor duty first arises and ending 3
months after the liability for vendor duty first arises.

154 Necessity for written instrument or written statement

(1) If avendor duty transaction that is liable to ad valorem duty
under this Chapter is not effected by awritten instrument, the
vendor must make a written statement in an approved form.

(2) The written statement must be made before the end of the
lodgment period for vendor duty.
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155

156

157

3)

If a vendor duty transaction is completed or evidenced by a
written instrument before the end of the lodgment period for
vendor duty, the requirement to lodge a statement and pay
duty in respect of the statement may be satisfied by the
lodgment of and payment of duty on the written instrument
before the end of that lodgment period.

Lodging written instrument or written statement with Chief
Commissioner

A vendor who is liable to pay vendor duty in respect of a
vendor duty transaction must, within the lodgment period for
vendor duty, lodge with the Chief Commissioner:

(@ the written instrument that effects the vendor duty
transaction or, if there is more than one such written
instrument, each one of them, or

(b) the written statement made in compliance with section
154.

No double duty

(1)

(2)

If a vendor duty transaction is effected by more than one
instrument, one instrument is to be stamped with the vendor
duty payable on the dutiable transaction and each other
instrument is not chargeable with vendor duty.

Note. Instrument includes a written statement.

Vendor duty is not chargeable in respect of atransfer of land-
related property made in conformity with an agreement for
the sale or transfer of the land-related property if the vendor
duty chargeable in respect of the agreement has been paid.

Note. Part 6 requires an instrument that effects a vendor duty
transaction that is not chargeable with duty under this section to be
stamped in a manner that indicates it is not chargeable with duty.

What is the rate of vendor duty?

Vendor duty is charged on the dutiable value of the land-
related property subject to the dutiable transaction at the
relevant rate set out in Part 3.
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Part 2 Dutiable value
158 What is the “dutiable value” of land-related property?

(1) Part 2 of Chapter 2 applies, subject to this Part and to any
other necessary modifications, in respect of vendor duty
transactions and vendor duty in the same way as it appliesin
respect of dutiable transactions and the duty chargeable under
Chapter 2.

(2) For the purposes of this Chapter, references in Part 2 of
Chapter 2 are to be read as follows:

(8 areference to a dutiable transaction is to be read as a
reference to a vendor duty transaction,

(b) a reference to dutiable property is to be read as a
reference to land-related property,

(c) areference to duty chargeable under Chapter 2 isto be
read as areference to vendor duty,

(d) areferenceto atransfereeisto beread asareferenceto
avendor,

(e) a reference to ad valorem duty is to be read as a
reference to ad valorem vendor duty,

(f) areferenceto aparticular provision of that Chapter isto
be read as areference to the corresponding provision of
this Chapter.

(3) For the purpose of determining under this Chapter the

dutiable value of land-related property that is subject to a
vendor duty transaction, the amount of any monetary
consideration expressed to be pad or payable by the
purchaser to discharge the vendor’s liability for vendor duty
in respect of the transaction (not exceeding the vendor’'s
actual liability for vendor duty in respect of the transaction) is
to be disregarded.

159 Apportionment—Iland-related property and other property

If a dutiable transaction relates to land-related property and
other property (whether or not dutiable property) that is not
land-related property, it is chargeable with vendor duty only
to the extent that is relates to land-related property.
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Part 3

Rate of vendor duty

160 General rate

1)

(2)

Part 4

161

162

The rate of vendor duty chargeable on a vendor duty
transaction is 2.25% of the dutiable value of the land-related

property.

This rate applies unless other provision is made by this
Chapter.

Cancelled agreements and transfers

Cancelled agreements

(1)

(2)

An agreement for sale or transfer that is cancelled isnot liable
to vendor duty under this Chapter if the Chief Commissioner
is satisfied that the agreement has been rescinded, annulled or
otherwise terminated without compl etion.

If vendor duty has been paid on an agreement that isnot liable
to vendor duty under this Chapter because of this section, the
Chief Commissioner must reassess and refund the duty if an
application for arefund is made within:

(8 5yearsafter theinitial assessment, or

(b) 12 months after the agreement is rescinded, annulled or
otherwise terminated without completion,

whichever islater.

Cancelled transfers

1)

(2)

A transfer of land-related property that is effected by awritten
instrument is not liable to vendor duty under this Chapter if
the Chief Commissioner is satisfied that the transfer
instrument has been cancelled or abandoned and the land-
related property has not been transferred.

If vendor duty has been paid on a transfer of land-related
property that is not liable to vendor duty under this Chapter
because of this section, the Chief Commissioner must
reassess and refund the duty if an application for arefund is
made within 5 years of the initial assessment.
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Part 5

Division 1

Vendor duty exemptions and
concessions

Principal place of residence exemption

162A  Definitions

(1)

(2)

162B  Princi
(1)

(2)

In this Division:

flat means a room or suite of rooms (whether or not forming
part of abuilding or a detached building):

(8 occupied or used as a separate dwelling, or

(b) so constructed, designed or adapted as to be capable of
being occupied or used as a separate dwelling,

but does not include a single dwelling, a strata lot or a
dwelling, or portion of a building, that is occupied under a
land use entitlement.

single dwelling means a house:
(8 occupied or used as a separate dwelling, or

(b) so constructed, designed or adapted as to be capable of
being occupied or used as a separate dwelling,

but does not include a strata lot or a property commonly
known as a shop and dwelling.

principal place of residence of a person means the one place
of residence that is, among the one or more places of
residence of the person within and outside Australia, the
principal place of residence of the person.

residential land—see section 162C.

For the purposes of this Division, areferenceto the vendor, in
relation to avendor duty transaction, isareference to any one
or more of them.

pal place of residence exemption

A vendor duty transaction is not chargeable with vendor duty
in relation to land to which the principal place of residence
exemption applies.

Subject to this Division, the principal place of residence
exemption appliesto land used and occupied by the vendor as
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3)

(4)

the principal place of residence of the vendor, and for no other
purposg, if the land:

(8 isaparcel of residential land, or
(b) isadtratalot, or

(c) isassessedasifitwereastratalot under section 21A or
21B of the Land Tax Management Act 1956.

For the purpose of this Chapter, land is not used and occupied
asthe principal place of residence of a person unless:

(8 theland, and no other land, has been continuously used
and occupied by the person for residential purposes and
for no other purposes for a period of at least 2 years
ending immediately before the date on which, but for
this Division, aliability for vendor duty would arise, or

(b) theland has been used and occupied by the person for
residential purposes and for no other purposes for a
total period of at least 3 years in the 5 years ending
immediately before the date on which, but for this
Division, a liability for vendor duty would arise and
during those 3 years no other land was used and
occupied by the person for residential purposes, or

(c) if the vendor became an owner of the land less than 2
years before the date on which, but for this Division, a
liability for vendor duty would arise, the Chief
Commissioner is satisfied that the land has been used
and occupied by the person as the person’s principal
place of residence since the vendor became an owner of
the land.

Despite any other provision of this Act, the principal place of
residence exemption is also taken to apply to any land used
and occupied as a principa place of residence if the Chief
Commissioner is satisfied that it is fair and reasonable for the
exemption to apply in the particular case.

162C Residential land—meaning

(1)

In this Division, residential land means land that is used and
occupied for residential purposes and for no other purpose,
that use and occupation being use and occupation of a
building or buildings designed, constructed or adapted for
residential purposes, other than a building or buildings:
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162D

162E

162F

(2)

3)

(8 comprised of lots within a strata plan or residential
units, or

(b) containing (out of the total of all roomsin the building
or buildings) occupancies other than that of the vendor,
or

(c) from any part of which income is derived.

Land does not cease to be used and occupied as provided by
subsection (1) by reason of there being on that land any
building or improvement that is used or occupied for a
purpose ancillary to the purposes for which the building is, or
the buildings are, designed, constructed or adapted.

In this section:

residential unit has the meaning given by the Land Tax
Management Act 1956.

Note. Schedule 2 allows one residential occupancy to be disregarded in
applying the principal place of residence exemption. It also allows the
use of land for purposes ancillary to a business conducted at a different
place to be disregarded in certain circumstances.

Exemption applies to natural persons only

This Division does not apply in respect of a vendor duty
transaction if the vendor, or any one of them, is not a natural
person.

Other restrictions and concessions in applying exemption

Schedule 2 has effect.

Calculation of duty

If a vendor duty transaction is not chargeable with vendor
duty in relation to land as a consequence of this Division, no
vendor duty is chargeable on the land-related property
transferred that:

(& isthe land to which the principal place of residence
exemption applies, or

(b) isaland use entitlement in respect of the land to which
the principal place of residence exemption applies, or

(o) isaninterestinland referred toin paragraph (a) or (b).
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162G Apportionment for land partly used as a principal place of

residence
(2)
@
(b)

2)

3)

(4)

This section appliesin respect of land to which avendor duty

transaction relatesif the Chief Commissioner is satisfied that:

the land is used and occupied by the vendor as the
principal place of residence of the vendor, and

the principal place of residence exemption under this
Act would apply in respect of the land, had the land not
been used for purposes other than residential purposes.

For the purpose of charging vendor duty, the dutiable value of
land-related property transferred by the vendor duty
transaction (being land to which this section applies, a land
use entitlement in respect of land to which this section applies
or an interest in land to which this section applies) is to be
reduced by the exempt proportion for the land.

The exempt proportion for theland is:

(@

(b)

(©)

if the dwelling used and occupied by the vendor as a
principal place of residence is a single dwelling—the
proportion determined by deducting the apportionment
factor from 1, or

if the dwelling used and occupied by the vendor as a

principal place of residence is a flat—the proportion
determined in accordance with the following formula:

'(1—the ><roor area of the flat
apportionment factor) ~  total floor area of
al flatson theland

in any other case—such proportion as the Chief
Commissioner considers fair and reasonable in the
particular case.

For the purpose of subsection (3) (@) and (b), the
apportionment factor is:

(@

if there is an apportionment factor entered in the
Register of Land Vauesin respect of the land value of
the land under Division 5 or 5A of Part 1B of the
Valuation of Land Act 1916—that apportionment factor
(expressed as afraction), or
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(5)

(6)

(")

(8)

Division 2

(b) if paragraph (@) is not applicable—such other
apportionment factor as the Chief Commissioner
considers fair and reasonable in the circumstances,
subject to subsections (5) and (6).

If the land concerned is mixed development land or mixed use
land and there is no apportionment factor entered in the
Register of Land Values in respect of the land value of the
land under the Valuation of Land Act 1916, the Chief
Commissioner may request the Valuer-General to determine
the apportionment factor in respect of the land concerned.

If arequest is made under subsection (5):

(@ the Valuer-General must determine the apportionment
factor concerned and enter it in the Register of Land
Values under the Valuation of Land Act 1916, and

(b) that apportionment factor is to be applied in respect of
the land.

Note. Divisions 5 and 5A of Part 1B of the Valuation of Land Act 1916
allow objections to be made against the amount of an apportionment
factor.

For the purpose of applying this section in respect of land on
which there is aresidential occupancy other than that of the
vendor, the use of the land for the purpose of that other
residential occupancy may be disregarded if that residential
occupancy is an excluded residential occupancy under
Schedule 2.

In this section:

mixed devel opment land has the same meaning asin Division
5 of Part 1B of the Valuation of Land Act 1916.

mixed use land has the same meaning as in Division 5A of
Part 1B of the Valuation of Land Act 1916.

Exemption for farms

162H Exemption for farms

(1)
2)

A vendor duty transaction is not chargeable with vendor duty
in relation to land to which the farm exemption applies.

The farm exemption applies to land used for primary
production in the course of carrying on a business of primary
production:
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)
Division 3
1621 Exem
162J Exem

(8 for a continuous period of at least 2 years ending
immediately before the date on which, but for this
Division, aliability for vendor duty would arise, or

(b) for atotal period of at least 3 yearsinthe5 yearsending
immediately before the date on which, but for this
Division, aliability for vendor duty would arise, or

(c) in any other case, for such other period as the Chief
Commissioner may allow.

If a vendor duty transaction is not chargeable with vendor
duty in relation to land as a consequence of this Division, no
vendor duty is chargeable on the land-related property
transferred that:

(8 istheland to which the farm exemption applies, or

(b) isaland use entitlement in respect of the land to which
the farm exemption applies, or

(c) isaninterestinland referred to in paragraph (a) or (b).

Exemptions and concessions where sale
price does not significantly exceed purchase
price

ption for land-related property sold at a loss

A vendor duty transaction is not chargeable with vendor duty
inrelation to land-related property if the Chief Commissioner
is satisfied the dutiable value of the land-related property on
the transfer date does not exceed the dutiable value of the
land-related property on the vendor acquisition date.

ption for land-related property sold for increased price of

less than 12 per cent

A vendor duty transaction is not chargeable with vendor duty
inrelation to land-related property if the Chief Commissioner
issatisfied that the dutiable value of the land-related property
on the transfer date exceeds the dutiable value of the land-
related property on the vendor acquisition date by not more
than 12 per cent of the dutiable value of the land-related
property on the vendor acquisition date.
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162K Concession for increases between 12 and 15 per cent

162L

162M

(1)

(2)

This section applies in respect of a vendor duty transaction
relating to land-related property if the Chief Commissioner is
satisfied that the dutiable value of the land-related property on
the transfer date exceeds the dutiable value of the |land-rel ated
property on the vendor acquisition date by more than 12 per
cent, but not more than 15 per cent, of the dutiable value of
the land-related property on the vendor acquisition date.

If this section applies, the vendor duty payable in relation to
the vendor duty transaction is to be discounted in accordance
with the following table:

Increase in dutiable value of land- Discount on duty
related property (expressed as % of
dutiable value on vendor acquisition

date)

More than 12% but not more than 13% 75%
More than 13% but not more than 14% 50%
More than 14% but not more than 15% 25%

What is the transfer date?

For the purposes of this Division, thetransfer date, inrelation
to avendor duty transaction, isthe date on which aliability for
vendor duty would, but for this Division, arise.

What is the vendor acquisition date?

(1)

(2)

For the purposes of this Division, the vendor acquisition date,
in relation to a vendor duty transaction, is the date on which
the vendor first acquired a legal or equitable interest in the
land-related property that is the subject of the vendor duty
transaction.

If the vendor acquired alegal or equitableinterest in the land-
related property as the legal personal representative of a
deceased person, as a beneficiary under a will of a deceased
person or as aresult of the intestacy of a deceased person, the
vendor acquisition date is taken to be the date on which the
deceased person first acquired a legal or equitable interest in
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the land-related property. A reference in this Division to the
vendor, in relation to the acquisition of such land-related
property, isto be read as a reference to the deceased person.

162N Determining the dutiable value of land-related property for the
purposes of this Division

(1) The dutiable value of land-related property on the transfer
date is the dutiable value of the land-related property
determined in accordance with this Chapter.

(2) The dutiable value of land-related property on the vendor
acquisition date is, if the vendor first acquired a lega or
equitable interest in the land-related property by means of a
dutiable transaction, the dutiable value of the land-related
property when it was the subject of that dutiable transaction
(determined in accordance with Part 2 of Chapter 2).

(3) In any other case, the dutiable value of the land-related
property on the vendor acquisition date is the unencumbered
value of the dutiable property (within the meaning of section
23) on the vendor acquisition date (determined in accordance
with Part 2 of Chapter 2).

(4) If, after the vendor acquisition date, improvements were made
to land-related property, the unencumbered value of the land-
related property on the vendor acquisition date is to be
determined asif those improvements had not been made.

(5) If the Chief Commissioner is satisfied that GST is payablein
respect of a vendor duty transaction, and that the transaction
by which the vendor first acquired alegal or equitable interest
in the land-related property was not the subject of GST, the
dutiable value of the land-related property on the vendor
acquisition date is to be increased, for the purposes of this
Division only, by 10%.

Note. Section 305 allows the Chief Commissioner to require the vendor
to obtain a declaration as to the value of property.

1620 Transactions relating to multiple items

If avendor duty transaction relates to more than one item of
land-related property, this Division isto be applied asif each
item were the subject of a separate vendor duty transaction.
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Division 4

162P Exem
(1)

(2)

3)

(4)

Exemptions for new and substantially new
buildings

ption for sale of new buildings

An agreement for the sale or transfer, or atransfer, of land is
not chargeable with vendor duty if:

(@ itisanagreement for the sale or transfer, or atransfer,
of land on which thereisanew building, constructed by
or on behalf of the vendor, that is unoccupied and
suitable for use or occupation for residential,
commercia or other purposes, and

(b) there are no other buildings on the land, other than
unoccupied new buildings or heritage buildings, that
are suitable for use or occupation for residential,
commercia or other purposes.

An agreement for the sale or transfer of land is not chargeable
with vendor duty if it is an agreement for the sale or transfer
of alot in an unregistered plan of subdivision, on which anew
building is to be erected or developed before completion of
the sale or transfer.

An agreement for the sale or transfer, or atransfer, of land is
not chargeable with vendor duty if:

(8 itisanagreement for the sale or transfer, or atransfer,
of land on which thereisanew building, constructed by
or on behaf of the vendor, suitable for use or
occupation for residentia, commercia or other
purposes, and

(b) theagreement for the sale or transfer, or the transfer, of
the land was first executed within 12 months of the
completion of the construction of the new building, and

(c) thereareno other buildings on the land, other than new
buildings or heritage buildings, that are suitable for use
or occupation for residential, commercial or other
purposes.

This section appliesin respect of land on which thereisanew
building or buildings, or on which anew building or buildings
are to be erected or developed, only if the Chief
Commissioner is satisfied that the new building or buildings
are asignificant improvement to the land.
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(5) For the purpose of this section, a new building is a building
that, prior to the completion of the building works carried out
by or on behalf of the vendor, had not been used or occupied
for residential, commercial or other purposes.

(6) A building is unoccupied if the building has not previously
been occupied or used for residential, commercial or other
purposes.

(7) Inthissection:
heritage building means a building that the Chief
Commissioner is satisfied has heritage significance.

162Q Exemption for sale of substantially new buildings

1)

(2)

An agreement for the sale or transfer, or atransfer, of land is
not chargeable with vendor duty if:

(8 itisanagreement for the sale or transfer, or atransfer,
of land on which there is a substantially new building,
constructed by or on behalf of the vendor, that is an
unoccupied building and suitable for use or occupation
for residential, commercial or other purposes, and

(b) there are no other buildings on the land, other than
unoccupied new buildings, unoccupied substantialy
new buildings and heritage buildings, that are suitable
for use or occupation for residential, commercial or
other purposes.

An agreement for the sale or transfer, or atransfer, of land is
not chargeable with vendor duty if:

(8 itisanagreement for the sale or transfer, or atransfer,
of land on which there is a substantially new building,
constructed by or on behalf of the vendor, suitable for
use or occupation for residential, commercial or other
purposes, and

(b) theagreement for the sale or transfer, or the transfer, of
land was first executed within 12 months of the
completion of the construction of the substantially new
building, and

(c) thereareno other buildings on the land, other than new
buildings, substantially new buildings or heritage
buildings, that are suitable for use or occupation for
residential, commercia or other purposes.
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3)

(4)

()

(6)

Division 5

This section applies in respect of land on which there is a
substantially new building or buildings only if the Chief
Commissioner is satisfied that the substantially new building
or buildings are a significant improvement to the land.

For the purposes of this section, a building is a substantially
new building if the Chief Commissioner is satisfied that all
parts of the building have been replaced with the exception of
the following:

(@ parts of the building (if any) that have heritage
significance,

(b) parts of the building required to be retained for
structural necessity,

(¢ maor plant and equipment associated with the
building.

A building is unoccupied if the building has not previously
been occupied or used for residential, commercial or other
purposes.

In this section:

heritage building means a building that the Chief
Commissioner is satisfied has heritage significance.

new building has the same meaning asin section 162P.

Other exemptions

162R Exemption for subdivision of principal place of residence or

farm

1)

An agreement for the sale or transfer, or atransfer, of alot in
adeposited plan is not chargeable with vendor duty if:

(@ thevendor or, if there is more than one vendor, one of
them, is the subdivider in relation to the lot, and

(b) the land comprising all the lots in the deposited plan
was:

(i) land to which the principa place of residence
exemption would have applied under this
Chapter had the vendor transferred the land
immediately before it was subdivided, or

(i) land to which the farm exemption would have
applied under this Chapter had that vendor
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162S

(2)

transferred the land immediately before it was
subdivided.

In this section:

subdivider, in relation to alot in a deposited plan, means the
person who, immediately before the registration of the plan,
owned all the land comprising the lotsin the plan.

Improved vacant land

(1)

(2)

An agreement for the sale or transfer, or atransfer, of vacant
land is not chargeable with vendor duty if the Chief
Commissioner is satisfied that the vendor is the owner of the
land and, after becoming the owner of the land, the vendor
substantially improved the land.

For the purposes of this section, a vendor substantially
improves vacant land if:

(8 theland is re-zoned under an environmental planning
instrument (within the meaning of the Environmental
Planning and Assessment Act 1979) that relates to the
land on an application made to the consent authority by
the vendor, or

(b) two or more of the following apply:

()
(i)
(iii)

(iv)

(V)

water and sewerage services are provided to the
land by or on behalf of the vendor,

stormwater drainage services are provided to the
land by or on behalf of the vendor,

transport infrastructure is provided to the land by
or on behalf of the vendor in accordance with a
requirement made by or under a development
consent granted in respect of the land,

conservation works are carried out in respect of
the land by or on behalf of the vendor in
accordance with a requirement made by or under
a development consent granted in respect of the
land,

recreation and community services are provided
by or on behalf of the vendor in accordance with
a requirement made by or under a development
consent granted in respect of the land,
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(vi) development consent for the subdivision of the
land isgranted as a consequence of an application
made to the consent authority by the vendor or a
subdivision in respect of the land is registered by
the vendor, or

(c) remediation works required by or under a development
consent granted in respect of the land are carried out in
respect of the land by or on behalf of the vendor.

(3 Inthissection:

consent authority has the same meaning as in the
Environmental Planning and Assessment Act 1979.

development consent has the same meaning as in the
Environmental Planning and Assessment Act 1979.

162T Sale of business that includes land-related property

An agreement for the sale or transfer, or a transfer, of land-
related property is not chargeable with vendor duty if the
Chief Commissioner is satisfied that:

(8 the agreement or transfer forms part of an arrangement
for the sale of a business under which both land-related
property and other dutiable property connected with the
business (including business assets) are transferred to a
transferee, and

(b) the dutiable value of the land-related property
comprises less than 60% of the total dutiable value of
the land-related property and other dutiable property.

162U Compulsory acquisitions

No vendor duty is chargeable on a vendor duty transaction
that gives effect to an acquisition of land by compulsory
process in accordance with the Land Acquisition (Just Terms
Compensation) Act 1991.

162V Land subject to conservation agreement

(1) Thissection appliesto a vendor duty transaction if the Chief
Commissioner is satisfied that the land-related property
transferred is land that is wholly or partly the subject of a
conservation agreement entered into under the National Parks
and Wildlife Act 1974 and the primary purpose of the

Page 47



Schedule 4

State Revenue Legislation Amendment Act 2004 No 33

Amendments to Duties Act 1997 No 123 relating to vendor duty

162w

162X

162Y

(2)

3)

(4)

agreement is the maintenance of threatened species,
populations or ecological communities (within the meaning
of that Act) to assist their preservation.

No vendor duty is chargeable in relation to the land-related
property transferred if it island that is wholly the subject of a
conservation agreement referred to in subsection (1).

If theland-related property transferred island that is partly the
subject of a conservation agreement referred to in subsection
(1) then, for the purpose of charging vendor duty on the
transaction, the dutiable value of the land-related property
transferred is to be reduced by the conservation
apportionment factor.

The conservation apportionment factor is the proportion that
the area of the land that is the subject of the conservation
agreement bears to the total area of the land transferred.

Applications under Real Property Act 1900

(1)
(2)

A possessory application under the Real Property Act 1900 is
not chargeable with vendor duty.

An application to bring land under the Real Property Act 1900
is not chargeable with vendor duty.

Transactions exempt from ad valorem duty under Chapter 2

(1)

(2)

Subject to this Division, no vendor duty is chargeable under
this Chapter on a vendor duty transaction if ad valorem duty
is not chargeable on the transaction as a dutiable transaction
under Chapter 2.

Subsection (1) does not apply if ad valorem duty is not
chargeable on the transaction under Chapter 2 because of the
provisions of Division 1 of Part 8 of that Chapter (which
relates to First Home Plus).

Exemptions for charities and others under Chapter 11

(1)

(2)

Subject to this Division, Chapter 11 applies in respect of
vendor duty transactions in the same way as it applies to
dutiable transactions.

For that purpose, a reference in Chapter 11 to a dutiable
transaction includes avendor duty transaction and areference
to dutiable property includes land-related property.
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3)

(4)

Section 275 applies to atransfer, or an agreement for the sale
or transfer, of land-related property by a society or institution
referred to in that section in the same way as it appliesto a
transfer, or an agreement for the sale or transfer, of dutiable
property to a society or institution referred to in that section.

The reference to duty in section 278 does not include vendor
duty.
Note. Section 278 exempts certain public housing tenants from duty on

the purchase of land. That exemption does not extend to the vendor of
the land.

162Z Exemptions for gifts of land-related property to charities and
others

(1)

(2)

3)

Part 6

No vendor duty is chargeable on a transfer of land-related
property, for no consideration, if the transfereeis not liableto
pay duty in respect of the transfer under this Act.

Subject to subsection (1), a vendor duty transaction is not
exempt from vendor duty under Chapter 11 merely because
thetransfereeisnot liable to pay duty on the transaction under
that Chapter.

Note. For example, a gift of land to a charity will be exempt because the
charity is exempt from duty on the transfer under Chapter 11. However,
in the case of a sale of land to a charity, the vendor will still be liable to
pay vendor duty under this Chapter.

Subsection (1) does not extend to a transfer of land-related
property in respect of which the transferee is not liable to pay
duty because of Division 1 of Part 8 of Chapter 2 (which
relates to First Home Plus) or section 278.

Stamping and enforcement

162ZA Application of Chapter 12

1)

(2)

Subject to this Part and to any other necessary modifications,
Chapter 12 applies in respect of vendor duty transactions in
the same way as it applies to dutiable transactions.

For that purpose, a reference in that Chapter to a dutiable
transaction includes avendor duty transaction and areference
to dutiable property includes land-related property.
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1627B

162zZC

Stamping and endorsement of vendor duty transactions

() If an instrument that effects or evidences a dutiable
transaction that is also a vendor duty transaction is stamped
under this Act to indicate payment of duty, it must be stamped
in amanner approved by the Chief Commissioner to indicate
the type of duty (that is, purchaser duty or vendor duty) that
has been paid.

(2) If an instrument that effects or evidences a dutiable
transaction that is also a vendor duty transaction is endorsed
under this Act to indicate payment of duty, it must be
endorsed in amanner approved by the Chief Commissioner to
indicate the type of duty (that is, purchaser duty or vendor
duty) that has been paid.

Note. See section 289A, which allows stamping to occur by means of an
endorsement.

(3) Aninstrument that effects or evidences a dutiable transaction
that is also a vendor duty transaction is not duly stamped
unless it is stamped or endorsed in accordance with this
section.

Stamping of vendor duty transactions not chargeable with
duty

(1) If avendor duty transaction is not chargeable with vendor
duty, an instrument that effects or evidences the vendor duty
transaction must be stamped in a manner approved by the
Chief Commissioner to indicate that it is not chargeable with
vendor duty.

(2) If avendor duty transaction is not chargeable with purchaser
duty, an instrument that effects or evidences the transaction
must be stamped in a manner approved by the Chief
Commissioner to indicate that is not chargeable with
purchaser duty.

Note. See section 301, which prevents registration of an instrument that
effects or evidences a vendor duty transaction unless it has been
stamped or endorsed in a manner that indicates that purchaser duty has

been paid or is not chargeable, and that vendor duty has been paid or is
not chargeable.
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162ZD What is purchaser duty?

For the purposes of this Part, purchaser duty is the duty (if
any) payable in respect of a dutiable transaction under
Chapter 2.

162ZE Duplicates or counterparts

The duty chargeable under section 271 in respect of a
duplicate or counterpart of an instrument is not payable in
respect of any duplicate or counterpart of an instrument that
effects or evidences a vendor duty transaction.

[4] Section 288 Stamping of instruments

Insert at the end of section 288:
Note. In relation to vendor duty transactions, see Part 6 of Chapter 4.

[5] Section 293 Reassessments—failed instruments

Omit the note at the end of the section. Insert instead:

Note. See Part 5 of Chapter 2 for refunds of duty under Chapter 2 on
failed instruments and Part 4 of Chapter 4 for refunds of vendor duty on
failed instruments.

[6] Section 301 Registration of transactions and instruments

Insert at the end of the section:

(2) Inthecase of adutiable transaction that is aso avendor duty
transaction, the transaction or instrument referred to in
subsection (1) must be stamped or endorsed, in accordance
with Chapter 4, in a manner that indicates:

(@ that purchaser duty has been paid in respect of the
transaction or that the transaction is not chargeable with
purchaser duty, and

(b) that vendor duty has been paid in respect of the
transaction or that the transaction is not chargeable with
vendor duty.

Note. See Part 6 of Chapter 4.
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[7] Schedule 1 Savings, transitional and other provisions

Insert at the end of the Schedule with appropriate Part and clause numbers:

Part

State Revenue Legislation Amendment
Act 2004—provisions consequent on
introduction of vendor duty

Application of vendor duty

(1)

(2)

3)

(4)

(5)

The duty charged by Chapter 4, as inserted by the State
Revenue Legislation Amendment Act 2004, is charged on
vendor duty transactions that occur on or after the
commencement of Schedule 4 to that Act, except as provided
by this Part.

It does not matter that the vendor acquired an equitable or
legal interest in the land-related property the subject of the
vendor duty transaction before that commencement.

Vendor duty is not chargeablein respect of atransfer of land-
related property made in conformity with an agreement for
sale or transfer of the land-related property first executed
before the commencement of Schedule 4 to the State Revenue
Legislation Amendment Act 2004.

Vendor duty is not chargeable in respect of a vendor duty
transaction that results from the exercise of an option for the
sale or purchase of land-related property, if the option was
granted before the date the Bill for the State Revenue
Legislation Amendment Act 2004 was introduced in the
Legidative Assembly.

Section 25, insofar asit allows the aggregation of vendor duty
transactions for the purpose of Chapter 4, does not apply to a
vendor duty transaction that occurred before the
commencement of Schedule 4 to the Sate Revenue
Legislation Amendment Act 2004.

Note. See Part 2 of Chapter 4, which allows vendor duty transactions to
be aggregated under that Chapter in the same manner as they can be
aggregated under Chapter 2.

Application of exemptions from vendor duty

(1)

A reference in Chapter 4 and Schedule 2 to the use or
occupation of a building or land extends to any use or
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(8]

2)

3)

(4)

occupation occurring before the commencement of that
Chapter (as inserted by the State Revenue Legislation
Amendment Act 2004).

A reference in Chapter 4 to any works carried out by or on
behalf of the vendor in respect of a vendor duty transaction
extends to works carried out by or on behalf of the vendor
before the commencement of that Chapter (as inserted by the
Sate Revenue Legislation Amendment Act 2004).

A reference in Division 4 of Part 5 of Chapter 4 to the
completion of construction of a new building or a
substantially new building is, if construction was completed
within 12 months before the commencement of Chapter 4,
taken to be a reference to the date of commencement of
Chapter 4 (as inserted by the State Revenue Legislation
Amendment Act 2004).

A referencein clause 6 of Schedule 2, asinserted by the State
Revenue Legislation Amendment Act 2004, to the date of the
death of a deceased person is, if the person died before the
commencement of that Schedule, taken to be a reference to
the date of commencement of that Schedule.

Schedule 2
Insert after Schedule 1:

Schedule 2 Principal place of residence

Part 1

exemption—concessions and

restrictions
(Section 162E)

Preliminary

1 Definitions

(1)

In this Schedule:
excluded residential occupancy—see clause 2.

principal place of residence exemption means the principal
place of residence exemption referred to in Division 1 of Part
5 of Chapter 4.
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(2) Expressions used in this Schedule have the same meaning as
they have in Division 1 of Part 5 of Chapter 4.

Part 2 Concessions

2 Concession for land on which there is one other residential
occupancy

(1) For the purposes of the principa place of residence
exemption, if a building or buildings used or occupied for
residential purposes contains or contain a residentia
occupancy other than that of the vendor, the use of the
building or buildings for the purpose of that other residential
occupancy may be disregarded if:

(8 the residential occupancy is an excluded residential
occupancy, and

(b) thebuilding contains or buildings contain (out of atotal
of al roomsin the building or buildings) not more than
one of those excluded residential occupancies (not
including the occupancy of the vendor).

(2) For the purpose of this Schedule, each of the following
residential occupancies is an excluded residential
occupancy:

(@ oneroom,

(b) onesuite of rooms (not being aflat) each room of which
all occupants of the suite are entitled to occupy,

(c) oneflat,

(d) onesuiteof rooms (not being aflat) each room of which
all occupants of the suite are entitled to occupy, and one
room,

(e) oneflat and one room,
(f) 2 rooms, each of which is separately occupied.

(3) Accordingly, land does not cease to beresidential land for the
purposes of the principal place of residence exemption merely
because there is on the land one, but not more than one, such
excluded residential occupancy, even if income is derived
from the residential occupancy.
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3 Concession for land used for incidental business purposes

4

5

(1)

(2)
3)

For the purposes of the principal place of residence
exemption, if land is used and occupied by a person primarily
for residential purposes but not more than one room is used
primarily for business purposes, the use of the land for the
purpose of the business may be disregarded if the businessis
primarily conducted elsewhere.

Subsection (1) applies even if income is derived from the use
of the land for that purpose.

Except as provided by subclause (2), nothing in this clause
affects, or is affected by, section 162C.

Concession for sale of former principal place of residence

(1)

(2)

3)

If the Chief Commissioner is satisfied that land to which a
vendor duty transaction relates has been occupied by the
vendor as his or her principal place of residence for a period
ending within 6 months before the liability date, that use and
occupation is taken, for the purpose of the principa place of
residence exemption, to have continued until theliability date.

The liability date, in respect of a vendor duty transaction, is
the date on which, but for this clause, a liability for vendor
duty would arise in respect of the transaction.

This clause applies in respect of land only if the Chief
Commissioner is satisfied that no income has been derived
from the use or occupation of the land since the actual use or
occupation of the land by the vendor ceased.

Concession for absences from former residence

1)

If the Chief Commissioner is satisfied that:

(& land to which a vendor duty transaction relates (the
former residence) has been used and occupied by the
vendor as his or her principa place of residence for a
continuous period of at least 2 years, and

(b) that period of use and occupation ended no more than 6
years before the vendor duty transaction occurred,

the vendor is taken, for the purpose of the principal place of
residence exemption, to have continued to use and occupy the
former residence as his or her principal place of residence
during the period after that actual use and occupation ended.
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6

(2)

3)

(4)

(5)

The maximum period for which the vendor may be taken,
under this clause, to continue to use and occupy the former
residence as a principal place of residence is 6 years starting
at the end of the most recent actual occupation period of at
least 2 years.

An actual occupation period is a period during which the
former residence was actualy used and occupied by the
vendor as a principa place of residence, and does not include
any period for which the vendor may be taken, under clause 4
or this clause, to have used and occupied the former residence
asaprincipa place of residence.

Despite the other provisions of this clause, the use or
occupation of land by aperson is not taken to continue during
any period in respect of which the person used or occupied
other land as a principal place of residence, if a vendor duty
transaction in relation to that other land is not chargeable with
vendor duty as a consequence of that person’s use and
occupation of the other land as a principal place of residence.

This clause is subject to clause 10 (which limits members of
afamily to one principal place of residence exemption).

Concession on death of resident

(1)

If the vendor in respect of a vendor duty transaction is the
legal personal representative of a deceased person, or a
beneficiary under a will of a deceased person or on the
intestacy of a deceased person, and the transaction relates to
land that was used and occupied by the deceased person ashis
or her principal place of residence immediately before his or
her death, the following provisions apply:

(8 the use and occupation of the land by the deceased
person istaken to have continued, for the purpose of the
principal place of residence exemption, as if the
deceased person had not died,

(b) the principal place of residence exemption applies in
respect of avendor duty transaction relating to the land
in the same way as it would apply if the deceased
person were the vendor in relation to the transaction.
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(2)

3)

Subclause (1) operates only until whichever of the following
happens first:

(8 a period of 12 months expires after the date of the
deceased person’ s death,

(b) the deceased person’s interest in the land vests in any
person (other than the legal personal representative of
the deceased person or beneficiary under a will of the
deceased person or on intestacy of the deceased
person).

For the purposes of this section, if the deceased person is a
registered proprietor under the Real Property Act 1900 in
respect of hisor her interest in the land, the deceased person’s
interest in theland istaken to vest in another person when that
other person is registered as the proprietor of that interest
under that Act.

7 Concession for life estates following death of resident

1)

(2)

3)

If a person who owns land dies and the land is used and
occupied by another person pursuant to alife estate created by
the will of the deceased person, the following provisions
apply:

(@ the use and occupation of the land by the deceased
person is taken to continue, for the purpose of the
principal place of residence exemption, as if the
deceased person had not died,

(b) the principa place of residence exemption applies in
respect of avendor duty transaction relating to the land
in the same way as it would apply if the deceased
person were the vendor in relation to the transaction.

Subclause (1) operates only until a period of 12 months
expires after the termination of the life estate or, if the
deceased person’ sinterest in the land vests in another person
after thetermination of thelife estate but before the end of that
12 month period, until the interest vestsin that other person.

For the purposes of this section, if the deceased person is a
registered proprietor under the Real Property Act 1900 in
respect of hisor her interest in the land, the deceased person’s
interest in theland istaken to vest in another person when that
other person is registered as the proprietor of that interest
under that Act.
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8 Concession for couples who separate

If the Chief Commissioner is satisfied that a person who uses
and occupies land as his or her principal place of residenceis
the former spouse of the vendor in respect of a vendor duty
transaction:

(1)

(2)

3)

Part 3

9 Trustees

(@

(b)

the use and occupation of the land by the former spouse
is taken, for the purpose of the principa place of
residence exemption, to be the use and occupation of
the land by the vendor, and

the principal place of residence exemption applies in
respect of avendor duty transaction relating to the land
in the same way as it would apply if the former spouse
were the vendor in relation to the transaction.

For the purposes of this clause, a person is the former spouse
of another person if the Chief Commissioner is satisfied that:

(@

(b)

the person is or was legally married to the other person
and the marriage that has been dissolved or annulled, or
in the opinion of the Chief Commissioner, has broken
down irretrievably, or

the person was in a de facto relationship with the other
person and the Chief Commissioner is satisfied that the
relationship has been terminated.

This clause does not prevent the principal place of residence
exemption applying in respect of land actually used and
occupied by the vendor as a principal place of residence even
though other land is used and occupied as a principal place of
residence by the vendor’s former spouse.

Restrictions

The principal place of residence exemption does not apply to
land if the person using and occupying the land as a principal
place of residence is an owner of the land by reason of being
atrustee.
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10 Only one principal place of residence for all members of same
family

1)

(2)

3)

(4)

()

(6)

For the purposes of the principal place of residence
exemption, only one place of residence may be treated as the
principal place of residence of al members of the same
family.

Accordingly, if a vendor duty transaction is not chargeable
with vendor duty in relation to land because of the use or
occupation of the land by the vendor as a principal place of
residence, the use or occupation of any other land by the
vendor or any member of the vendor’'s family during the
period of 2 years ending on the date on which, but for this
Schedule, aliability for vendor duty would arise in respect of
the vendor duty transaction, isto be disregarded.

For the purposes of this clause, a family consists of the
following:
(8 aperson and hisor her spouse (if any),

(b) any dependent child or dependent step-child of the
person and his or her spouse (or of either of them) who
ordinarily resides with the person or his or her spouse.

A person is the spouse of another person if:
(a8 they arelegally married, or

(b) they are living together as a couple in a de facto
relationship.

However, if the Chief Commissioner is satisfied that a person:

(@ islegally married to another person but not cohabiting
with that other person, and

(b) has no intention of resuming cohabitation with that
other person,

the person is not to be regarded as the spouse of that other
person and if adependent child or dependent step-child of the
person has a joint interest in the principa place of residence
of the spouse, that interest is to be disregarded.

A person who is the child or step-child of another personisa
dependent child or a dependent step-child if the person is
under 18 years of age and is not legally married.

Page 59



State Revenue Legislation Amendment Act 2004 No 33

Schedule 4 Amendments to Duties Act 1997 No 123 relating to vendor duty

[9] Dictionary
Insert in alphabetical order:
land-related property has the meaning given by section 149.
vendor duty transaction has the meaning given by section 146.
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Schedule 5 Miscellaneous amendments

(Section 3)

5.1 Duties Act 1997 No 123

[1]

(2]

(3]

[4]

(5]

Section 108 Effect of uncompleted agreements

Insert at the end of section 108 (2):

Note. A refund may be payable in relation to the rescission, annulment
or other termination of an agreement referred to in subsection (2) (a) or
the completion of an agreement referred to in subsection (2) (b)—see
section 122A.

Section 109 Constructive ownership of land holdings and other
property: linked entities

Omit section 109 (2) () (iv).

Section 111 What are “interests” and “significant interests” in
landholders?

Omit section 111 (3). Insert instead:

(3) Aninterest in alandholder is not counted for the purposes of
this section if the interest concerned:

(8 isaninterestinaunit trust scheme acquired before 10
June 1987, or

(b) isaninterest in a private company acquired before 21
November 1986, or

(c) wasacquired at atimewhen the landholder did not hold
land in New South Wales.

Section 114 What is a “relevant acquisition”?

Insert “of other qualifying investors in relation to the scheme” after
“associated persons’ in section 114 (3).

Section 119 Exemptions

Insert at the end of section 119 (1) (i) (ii):

, Or

() if the acquisition is a transfer of dutiable property in
respect of which duty of $10 is chargeable under
section 54.
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[6] Section 122A

Insert after section 122;

122A  Agreements for disposal or acquisition of property other than

land

(1)

(2)

3)

(4)

If, at the time of an acquisition of an interest by apersonin a
land rich landholder that necessitates the lodgment of an
acquisition statement under Division 3, the landholder had
agreed to dispose of property other than land, and the
agreement has subsequently been rescinded, annulled or
otherwise terminated without completion, the Chief
Commissioner isto assess or reassess the statement as though
the property the subject of the agreement was, at the time of
the acquisition concerned, property of the landholder.

Subsection (1) does not apply unless the Chief Commissioner
is satisfied that the rescission, annulment or other termination
of the agreement is not part of a scheme or arrangement under
which the object of the agreement has been or may be
achieved in another way.

If, at the time of an acquisition of an interest by apersonin a
land rich landholder that necessitates the lodgment of an
acquisition statement under Division 3, the landholder had
agreed to acquire property other than land, and the agreement
is subsequently completed, the Chief Commissioner is to
assess or reassess the statement as though the property the
subject of the agreement was, at the time of the acquisition
concerned, property of the landholder.

In this section, a reference to a landholder includes a
reference to alinked entity of the landholder.

[7] Section 179 Exemptions

Omit “lessee, or” from section 179 (2) (b). Insert instead “lessee.”.
[8] Section 179 (2) (c)

Omit the paragraph.
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[9]

[10]

Section 179 (5)
Insert after section 179 (4):

(5) For the purpose of applying the exemption provided for by
this section, the cost of aleaseis taken to include the amount
of any premium paid or payable in respect of that lease
(despite section 166 (2)).

Section 278

Omit section 278. Insert instead:

278 Department of Housing and Aboriginal Housing Office tenants

1)

(2)

3)

Duty under this Act is not chargeable on an agreement for the
sale or transfer, or atransfer, of land, or a mortgage executed
to finance or assist the purchase of that land (but only to the
extent to which the amount secured by the mortgage is to
finance or assist that purchase), or a mortgage in support of
that mortgage, if the purchaser or borrower, or at least one of
the purchasers or borrowers:

(@ s, a the date of the transaction or the date of the first
execution of the instrument, an eligible tenant, and

(b) will obtain not less than 25% of the beneficia
ownership of the land, and

(c) intendsto occupy the land as his or her principal place
of residence.

For the purposes of this section, aperson is an eligible tenant

if the person:

(8 isatenant of the Department of Housing, or

(b) is a tenant under the Community Tenancy Scheme
administered within that Department, or

(c) isatenant of the Aboriginal Housing Office.
This section applies in respect of an agreement for sale or
transfer, or a transfer, of land in respect of which an eligible

tenant obtains less than 100% of the beneficial ownership of
the land only if:

(@ the other purchasers are natural persons, and

(b) the Chief Commissioner is satisfied that each of those
other purchasers is a member of the eligible tenant’s
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family or a person who is genuinely assisting the
eligible tenant to acquire the land as his or her principal
place of residence.

(4) For the purpose of subsection (3), the New South WalesLand
and Housing Corporation is not considered to be a purchaser.

(5) Theexemption conferred by this section is conditiona on the
eligible tenant occupying the land concerned as his or her
principal place of residence for a continuous period of at |east
6 months, with that occupation starting within 12 months (or
such longer period as the Chief Commissioner may approve)
after completion of the agreement for sale or transfer, or
transfer, of the land. This requirement is referred to as the
residence requirement.

(6) The Chief Commissioner may, if satisfied that there are good
reasonsto do so in aparticular case:

(& modify the residence requirement by approving a
shorter period of occupation by an eligible tenant, or

(b) exempt an eligible tenant from compliance with the
residence requirement.

(7) If an €ligible tenant fails to comply with the residence
requirement, the eligible tenant must, within 14 days after the
end of the period for compliance:

(@ give written notice of that fact to the Chief
Commissioner, and

(b) pay to the Chief Commissioner the duty that would
have been payable on the transactions or instruments
concerned if they had not been exempt from duty under
this section.

(8) A person who failsto comply with subsection (7) is guilty of
an offence.
Maximum penalty: 50 penalty units.

(9) For the purposes of this section, a person is a member of an
eligible tenant’ s family if:
(8 oneisthe spouse or de facto partner of the other, or

(b) the relationship between them is that of parent and
child, brothers, sisters, or brother and sister.
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[11]

[12]

[13]

[14]

Schedule 1 Savings, transitional and other provisions

Insert at the end of clause 1 (1):

State Revenue Legislation Amendment Act 2004

Schedule 1

Insert at the end of the Schedul e with appropriate Part and clause numbers:

Part

Provisions consequent on
miscellaneous amendments made by
State Revenue Legislation Amendment
Act 2004

Exemption for lease instruments

1)

2

3)

Dictionary

Section 179 (5), asinserted by the State Revenue Legislation
Amendment Act 2004, is taken to have effect as if it had
commenced on 1 January 2004.

A lease instrument first executed on or after 1 January 2004
and before the date of assent to the State Revenue Legislation
Amendment Act 2004 in respect of which duty is chargeable
because of section 179 (5) istaken (if the duty has not already
been paid) to become liable to such duty on the date of assent
to that Act (despite section 169 (1)).

The imposition, payment and recovery of duty under this Act
before the date of assent to the State Revenue Legislation
Amendment Act 2004 istaken to have been validly doneto the
extent that it would have been validly done had section 179
(5) beenin force at the time that it was done.

Insert “(within the meaning of the Corporations Act 2001 of the
Commonwealth)” after “subsidiary” in the definition of associated

person.

Dictionary, definitions of “error transaction”, “private
corporation”, “residential mortgage” and “tenement”

Omit the definitions.
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[15]

5.2

5.3
[1]

(2]

Dictionary

Omit the definition of interest in aland-rich corporation. Insert instead:
interest in alandholder has the meaning given by section 111.

Land Tax Management Act 1956 No 26

Schedule 2 Savings and transitional provisions

Insert at the end of clause 1A (1):
Sate Revenue Legislation Amendment Act 2004

Valuation of Land Act 1916 No 2

Section 27 Where lands are to be separately valued
Insert “or tax” after “rate” wherever occurring in section 27 (4).
Schedule 2 Savings, transitional and other provisions

Insert at the end of clause 1 (1):
Sate Revenue Legislation Amendment Act 2004

[Second reading speech made in—

Legislative Assembly on 7 May 2004
Legislative Council on 12 May 2004]

BY AUTHORITY
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