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Forfeiture Act 1995 No 65

New South WalesNew South Wales

An Act to provide relief for persons guilty of unlawful killing, and other persons, from
forfeiture of benefits; to apply the forfeiture rule to certain persons who are found not guilty
on the grounds of mental illness; and for related purposes.

Part 1 Preliminary

1 Name of Act

This Act is the Forfeiture Act 1995.

2 Commencement

This Act commences on a day to be appointed by proclamation.

3 Definitions

In this Act—

benefit includes any interest in property and any entitlement under Chapter 3 of the
Succession Act 2006.

deceased person means a person who is unlawfully killed.

forfeiture application order means an order made under section 11.

forfeiture modification order means an order made under section 5.

forfeiture rule means the unwritten rule of public policy that in certain circumstances
precludes a person who has unlawfully killed another person from acquiring a benefit in
consequence of the killing.

interested person means any of the following persons—

(a) an offender,

(b) the executor or administrator of the estate of a deceased person,

(c) a beneficiary under the will of a deceased person or a person who is entitled to any
estate or interest on the intestacy of a deceased person,
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(d) a person claiming through an offender,

(e) any other person who has a special interest in the outcome of an application for a
forfeiture modification order.

offender means a person who has unlawfully killed another person.

unlawful killing means—

(a) any homicide committed in the State that is an offence, and

(b) any homicide that would be an offence if committed within the State,

and includes aiding, abetting, counselling or procuring such a homicide and unlawfully
aiding, abetting, counselling or procuring a suicide.

4 Application of Act

(1) This Act applies to the following—

(a) an unlawful killing whether occurring within or outside the State,

(b) property—

(i) located within the State, or

(ii) located outside the State, but only to the extent to which courts of the State
have jurisdiction to make orders concerning the property.

(2) This Act does not apply to the following—

(a) an unlawful killing committed in the State that constitutes murder,

(b) an unlawful killing that would constitute murder if committed in the State.

Part 2 Forfeiture modification orders

5 Power of Supreme Court to modify effect of forfeiture rule

(1) If a person has unlawfully killed another person and is thereby precluded by the
forfeiture rule from obtaining a benefit, any interested person may make an
application to the Supreme Court for an order modifying the effect of the rule.

(2) On any such application, the Court may make an order modifying the effect of the
forfeiture rule if it is satisfied that justice requires the effect of the rule to be modified.

(3) In determining whether justice requires the effect of the rule to be modified, the Court
is to have regard to the following matters—

(a) the conduct of the offender,
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(b) the conduct of the deceased person,

(c) the effect of the application of the rule on the offender or any other person,

(d) such other matters as appear to the Court to be material.

6 Forfeiture modification orders may be moulded to suit circumstances

(1) The Supreme Court may make a forfeiture modification order in such terms and
subject to such conditions as the Court thinks fit.

(2) For example, the Court may modify the effect of the forfeiture rule in relation to
property—

(a) in the case of more than one interest in the same property (for instance, a joint
tenancy) affected by the rule—by excluding the operation of the rule in relation to
any or all of the interests, and

(b) in the case of an offender who has an interest in real property (such as a family
home) and personal property affected by the rule—by excluding the application of
the rule in relation to all the property or some of the property.

(3) If the Court makes a forfeiture modification order, the forfeiture rule is to have effect
for all purposes (including purposes relating to anything done before the order was
made) subject to modifications made by the order.

7 Time for applications for forfeiture modification orders

(1) Unless the Supreme Court gives leave for a late application to be made under
subsection (2), an application for a forfeiture modification order must be made—

(a) if the forfeiture rule operates immediately on the death of a deceased person to
prevent the offender from obtaining the benefit concerned—within 12 months from
the date of the death of the deceased person, or

(b) if the forfeiture rule subsequently prevents the offender from obtaining the
benefit—within 12 months from the date on which the forfeiture rule operates to
preclude the offender from obtaining the benefit.

(2) The Court may give leave for a late application if—

(a) the offender concerned is pardoned by the Governor after the expiration of the
relevant period, or

(b) the offender’s conviction is quashed or set aside by a court after the expiration of
the relevant period and there are no further avenues of appeal available in respect
of the decision to quash or set aside the conviction, or

(c) the fact that the offender committed the unlawful killing is discovered after the
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expiration of the relevant period, or

(d) the Court considers it just in all the circumstances to give leave.

8 Revocation and variation of forfeiture modification orders

(1) If the Supreme Court has made a forfeiture modification order, an interested person
may make an application to the Court for the revocation or variation of the order if—

(a) the offender concerned is pardoned by the Governor after the making of the order,
or

(b) the offender’s conviction is quashed or set aside by a court after the making of
the order and there are no further avenues of appeal available in respect of the
decision to quash or set aside the conviction, or

(c) in all other cases—if the Court considers it just in all the circumstances to give
leave for such an application to be made.

(2) On any such application, the Court may revoke or vary the forfeiture modification
order concerned.

(3) The provisions of sections 5 (2) and (3) and 6 (1) and (2) apply to the determination of
any such application in the same way as they apply to the making of a forfeiture
modification order. In determining whether to revoke or vary the forfeiture
modification order, the Court is also to have regard to the effect on the offender and
other persons of any such revocation or variation.

(4) If a forfeiture modification order is revoked or varied, the forfeiture rule is to have
effect for all purposes (including purposes relating to anything done before the order
was revoked or varied)—

(a) in the case of a revocation—subject to the terms on which the Court revokes the
order, and

(b) in the case of a variation—subject to modifications made by the varied order.

9 Transitional provisions

(1) A forfeiture modification order may be made in respect of—

(a) an unlawful killing occurring before or after the commencement of this Act, or

(b) the application of the forfeiture rule in proceedings commenced but not
determined before the commencement of this Act.

(2) A forfeiture modification order is not to be made modifying the effect of the forfeiture
rule in respect of any interest in property that, in consequence of the rule, has been
acquired before the commencement of this Act by a person other than the offender or
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a person claiming through the offender.

(3) However, nothing in this Act affects any determination of a court concerning the
application of the forfeiture rule in any proceedings that was made before the
commencement of this Act.

Part 3 Forfeiture application orders

10 Definitions

In this Part—

interested person does not include an offender or a person claiming through an
offender.

offender means a person who has killed another person and for whom a special verdict
of act proven but not criminally responsible is entered.

special verdict of act proven but not criminally responsible has the same meaning
as in the Mental Health and Cognitive Impairment Forensic Provisions Act 2020.

11 Power of Supreme Court to apply forfeiture rule

(1) If a person is not subject to the forfeiture rule because the person is an offender, any
interested person may apply to the Supreme Court for an order that the forfeiture rule
apply as if the offender had been found guilty of murder.

(2) On any such application, the Court may make an order applying the forfeiture rule to
the offender if it is satisfied that justice requires the rule to be applied as if the
offender had been found guilty of murder.

(3) In determining whether justice requires the rule to be applied, the Court is to have
regard to the following matters—

(a) the conduct of the offender,

(b) the conduct of the deceased person,

(c) the effect of the application of the rule on the offender or any other person,

(d) such other matters as to the Court appear material.

(4) If a forfeiture application order is made, the forfeiture rule is to apply in respect of the
offender for all purposes (including purposes relating to anything done before the
order was made) as if the offender had been found guilty of murder.

12 Time for applications for forfeiture application orders

(1) Unless the Supreme Court gives leave for a late application to be made, an
application for a forfeiture application order must be made within 6 months after the
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day on which it is determined that the offender was not guilty of murder.

(2) The Court may give leave for a late application if the Court considers it just in all the
circumstances to give leave.

13 Revocation of forfeiture application orders

(1) If the Supreme Court has made a forfeiture application order, an interested person
may make an application to the Court for the revocation of the order if the Court
considers it just in all the circumstances to give leave for such an application to be
made.

(2) On any such application, the Court may revoke the forfeiture application order
concerned.

(3) Section 11 (2) and (3) apply to the determination of any such application in the same
way as they apply to the making of a forfeiture application order. In determining
whether to revoke the forfeiture application order, the Court is also to have regard to
the effect on the offender and other persons of any such revocation.

(4) If a forfeiture application order is revoked, the forfeiture rule has, and is taken to have
had, no effect in relation to the offender for all purposes (including purposes relating
to anything done before the order was revoked), subject to the terms on which the
Court revokes the order.

14 Transitional provision

(1) A forfeiture application order may be made in respect of any of the following—

(a) a killing occurring before or after the commencement of this Part,

(b) the application of the forfeiture rule in probate or administration proceedings
commenced before or after the commencement of this Part, but not probate or
administration proceedings determined before the commencement of this Part.

(2) Nothing in this Part affects any determination of a court concerning the application of
the forfeiture rule in any proceedings that was made before the commencement of
this Part.
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