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New South Wales

An Act to authorise and provide for the transfer of the electricity generator assets of the
State.

Part 1 Preliminary
1 Name of Act
This Act is the Electricity Generator Assets (Authorised Transactions) Act 2012.
2 Commencement
(1) This Act commences on the date of assent, except as provided by subsection (2).

(2) Schedule 5 (Ownership restrictions in floated transaction companies) commences on a
day to be appointed by proclamation.

3 Interpretation—key definitions
In this Act—

authorised transaction means a transfer of electricity generator assets authorised by
Part 2.

electricity generator means a statutory State owned corporation constituted by the
Energy Services Corporations Act 1995 as an electricity generator under that Act.

electricity generator assets means assets, rights and liabilities of an electricity
generator.

Note—

Schedule 1 contains other interpretative provisions.
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Part 2 Authorised transfers of electricity generator assets
4 Transfer of electricity generator assets to private sector

This Act authorises the transfer of electricity generator assets to the private sector.
5 Transfer of electricity generator assets between public sector agencies

This Act authorises the transfer of electricity generator assets between public sector
agencies.

6 Proceeds of transaction

(1) The proceeds of the transfer of electricity generator assets pursuant to an authorised
transaction (the transaction proceeds) belong to and are payable directly to the
State.

(2) The transaction proceeds paid to the State are to be paid into the Restart NSW Fund
(the Fund) established under the Restart NSW Fund Act 2011.

(3) The following deductions are authorised to be made from the transaction proceeds—

(a) deduction of such amounts as the Treasurer approves to repay debt and satisfy
other liabilities of a public sector agency in respect of electricity generator assets
transferred for the purposes of an authorised transaction,

(b) deduction of such amounts as the Treasurer approves to reimburse public sector
agencies for payments made by them in respect of any tax, duty, fee or charge
imposed by any Act or law of the State or any other jurisdiction in connection with
a transaction arrangement,

(c) deduction of such amounts as the Treasurer approves to satisfy any liability of a
public sector agency arising under or in connection with a transaction
arrangement,

(d) deduction of such amounts as the Treasurer approves to meet expenses
reasonably incurred by public sector agencies for the purposes of an authorised
transaction.

(4) The transaction proceeds do not include any amount certified by the Treasurer to have
been paid to a public sector agency as a tax, duty, fee or charge imposed by any Act
or law of the State in connection with a transaction arrangement.

(5) The deductions authorised to be made from the transaction proceeds may be made
before payment of the transaction proceeds into the Fund or may be made by
payment from the Fund.

(6) The requirements of this section do not affect the validity of a transaction
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arrangement.

Part 3 Facilitating authorised transactions
7 Treasurer’s functions for the purposes of an authorised transaction

The Treasurer has and may exercise all such functions as are necessary or convenient for
the purposes of an authorised transaction. The functions conferred on the Treasurer by
any other provision of this Act do not limit the Treasurer’s functions under this section.

8 Transaction SOCs

(1) A statutory State owned corporation may be established under this Act as a
transaction SOC for the purposes of an authorised transaction.

(2) The Governor may by order published in the Gazette—

(a) create a corporation under a corporate name specified in the order, and
(b) specify the functions of the corporation, and

(c) direct that the corporation is established as a statutory State owned corporation
and as a transaction SOC.

(3) On the day on which the order takes effect—

(a) a corporation is constituted with the corporate name and functions specified in the
order, and

(b) the State Owned Corporations Act 1989 is amended by inserting in Schedule 5 the
corporate name specified in the order (to establish the corporation as a statutory
State owned corporation under that Act), and

(c) the State owned corporation thereby established is a transaction SOC for the
purposes of this Act.

(4) The portfolio Minister of a SOC established under this section is the Minister
administering section 13 (Creation of additional energy services corporations) of the
Energy Services Corporations Act 1995.

(5) Schedule 2 has effect with respect to a transaction SOC. The provisions of that
Schedule are in addition to and (except to the extent to which that Schedule otherwise
provides) do not derogate from the provisions of the State Owned Corporations Act
1989.

9 Transaction companies

(1) The Treasurer may for the purposes of an authorised transaction establish, or direct
the establishment of, companies as transaction companies in any of the following
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ways—

(a) the formation or acquisition by or on behalf of the State or a SOC of a company
limited by shares, so that all the issued shares in the company are held by or on
behalf of the State or a SOC (or both),

(b) the formation or acquisition of a company as a wholly owned subsidiary company
of a transaction company,

(c) the conversion of an electricity generator or transaction SOC into a company
limited by shares as provided by Schedule 3.

(2) A transaction company that is a public sector agency may be converted from one kind
of company to any other kind of company.

(3) Except by express agreement with the Treasurer—

(a) atransaction company is not and does not represent the State, and

(b) the debts, liabilities and obligations of a transaction company are not guaranteed
by the State.

(4) The Treasurer may act for or on behalf of the State, a SOC or a transaction company
that is a public sector agency in connection with the rights, privileges and benefits,
and the duties, liabilities and obligations of the State, a SOC or transaction company
as the holder of shares or other securities in a transaction company.

(5) Shares and other securities in a transaction company that is a public sector agency
may be issued, sold or transferred in accordance with the directions of the Treasurer.
The Treasurer may on behalf of the State, a SOC or a transaction company that is a
public sector agency enter into and carry out transaction arrangements for the issue,
sale or transfer of shares and other securities in a transaction company.

(6) An electricity generator that becomes a transaction company remains an electricity
generator for the purposes of this Act (despite ceasing to be a statutory State owned
corporation constituted by the Energy Services Corporations Act 1995).

10 Functions of electricity generators and transaction entities

(1) Each electricity generator and transaction entity has and may exercise all such
functions as are necessary or convenient for the purposes of an authorised
transaction.

(2) The functions conferred by this section are in addition to any other functions that an
electricity generator or transaction entity has apart from this section and those other
functions do not prevent or otherwise limit the exercise of the additional functions
conferred by this section.
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(3) The Treasurer may act for or on behalf of an electricity generator or transaction entity
in the exercise of any of its functions for the purposes of an authorised transaction
while it is a public sector agency.

11 Direction and control of electricity generators and transaction entities

(1) Each electricity generator and transaction entity is subject to the direction and control
of the Treasurer in the exercise of any of its functions for the purposes of an
authorised transaction while it is a public sector agency.

(2) The Treasurer may give directions for the purposes of an authorised transaction to an
electricity generator or transaction entity, and to the directors and other officers of an
electricity generator or transaction entity. Any such directions must be complied with
by the electricity generator, the transaction entity or the directors or other officers
concerned.

(3) Directions to a transaction entity (or its directors and other officers) can only be given
and are only required to be complied with while the transaction entity is a public
sector agency.

(4) The power to give directions under this section extends to directions with respect to
the way in which an electricity generator or transaction entity is to conduct its
business and other affairs.

(5) Action taken by an electricity generator or transaction SOC to comply with a direction
of the Treasurer under this Act does not require the approval of the voting
shareholders or portfolio Minister of the corporation.

(6) Anything done or omitted to be done by a director or other officer of an electricity
generator or transaction entity in complying with a direction given by the Treasurer
under this Act does not subject the director or officer personally to any action, liability,
claim or demand.

(7) The provisions of this section are declared to be Corporations legislation displacement
provisions for the purposes of section 5G of the Corporations Act in relation to the
provisions of the Corporations legislation generally.

12 Establishment of Electricity Assets Ministerial Holding Corporation

(1) There is constituted by this Act a corporation with the corporate name of the
Electricity Assets Ministerial Holding Corporation.

(2) The affairs of the Corporation are to be managed by the Treasurer who may authorise
another Minister to exercise functions in relation to particular assets, rights and
liabilities.

(3) Any act, matter or thing done in the name of, or on behalf of, the Corporation by the
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Treasurer or a Minister authorised by the Treasurer, or with the authority of the
Treasurer or any such Minister, is taken to have been done by the Corporation.

(4) The Corporation has the functions conferred or imposed on it by or under this or any
other Act.

(5) The functions of the Corporation are—

(a) to hold, on behalf of the Crown, electricity generator assets acquired by it or
transferred to it by or under this or any other Act, and

(b) to carry on any activities or business that relate to any electricity generator assets
held by it, including demanding, collecting and receiving charges, levies, rates and
fees, and

(c) such other functions for the purposes of an authorised transaction as may be
prescribed by the regulations.

Part 4 Arrangements for transfer of assets, staff and functions
13 Vesting orders

The Treasurer may make vesting orders under Schedule 4 for the purposes of an
authorised transaction.

14 Staff transfers

(1) The Treasurer may, for the purposes of an authorised transaction, by order in writing,
transfer the employment of an employee of an electricity generator (a transferred
employee) to the employment of another public sector agency.

(2) A transferred employee is (until other provision is duly made under any Act or law) to
be employed in accordance with any relevant statutory provisions, awards,
agreements and determinations that would have applied to the employee had the
employee remained an employee of the electricity generator concerned.

(3) On the transfer by order under this section of an employee’s employment from one
employer (the current employer) to another employer (the new employer) the
following provisions have effect—

(a) the employee is entitled to continue as a contributor, member or employee for the
purposes of any superannuation scheme in respect of which he or she was a
contributor, member or employee (as an employee of the current employer)
immediately before the transfer of employment and remains so entitled subject to
any variation to that entitlement made either by agreement or otherwise in
accordance with law,

(b) the new employer is taken to be an employer for the purposes of any
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superannuation scheme in respect of which the employee continues as a
contributor, member or employee pursuant to an entitlement under this section,

(c) the continuity of the employee’s contract of employment is taken not to have
been broken by the transfer of employment, and service of the employee with the
current employer (including service deemed to be service with the current
employer) that is continuous service up to the time of transfer is taken for all
purposes to be service with the new employer,

(d) the employee retains any rights to sick leave, annual leave or long service leave
accrued or accruing immediately before the transfer (except accrued leave for
which the employee has, on ceasing to be an employee of the current employer,
been paid the monetary value in pursuance of any other entitlement of the
employee).

(4) The Treasurer may negotiate and enter into agreements or industrial instruments
concerning workplace relations for or on behalf of a public sector agency in connection
with the operation of this section.

15 Payments to employees leaving public sector employment

(1) The Treasurer or another public sector agency may enter into agreements or other
arrangements with respect to the making of transfer payments to employees of an
electricity generator in connection with the transfer of employment of those
employees to employment in the private sector as a result of a transaction
arrangement.

(2) A transfer payment is not to exceed an amount equivalent to 30 weeks of pay at the
rate of an employee’s base salary (that is, salary less any allowances).

(3) Without affecting any entitlement to a transfer payment under this section, an
employee of an electricity generator is not entitled to receive any payment or other
benefit (including in the nature of severance pay or redundancy compensation) merely
because the employee ceased to be an employee of a public sector agency as a result
of a transaction arrangement.

16 Employment guarantee for employees transferred to private sector and maintenance
of apprenticeships

(1) If the employment of an eligible employee of an electricity generator is transferred to
employment in the private sector as a result of a transaction arrangement, the
employment of the employee cannot be terminated by the private sector employer
during the employee’s employment guarantee period, except—

(a) for serious misconduct, or

(b) pursuant to the proper application of reasonable disciplinary procedures, or
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(2)

(3)

(4)

(5)

(c) by agreement with the employee.

An employee’s employment guarantee period is—

(a) for eligible employees who are permanent employees—the period of 2 years (the
standard period) after the transfer date, or

(b) for eligible employees who are temporary employees—the remainder of the
employee’s current term of employment (as specified in the arrangements under
which the employee was engaged as a temporary employee) immediately before
the transfer date, or the period of 2 years (the standard period) after the
transfer date, whichever period ends first.

The object of this subsection is to provide an additional job maintenance guarantee
because the transfer of electricity generator assets under this Act is by way of sale.
The standard period of 2 years is extended by an additional period of 2 years for
eligible employees.

The Treasurer is to take all reasonable steps to ensure that, under the transaction
arrangements with all private sector employers, a total of at least 150 apprenticeships
is maintained in the electricity generation businesses of those employers in NSW
during any employment guarantee period under this section.

In this section—

casual employee means an employee whose employment is in a category of
employment that is described in or classified under a relevant award as casual
employment or who is otherwise engaged as a casual employee.

contract employee means an employee whose terms and conditions of employment
are provided by an individual contract and not by a relevant award.

eligible employee means a permanent employee or temporary employee and does
not include a contract employee or casual employee.

permanent employee means an employee whose employment is of indefinite
duration and who is not a casual employee, temporary employee or contract
employee.

private sector employer means the employer in the private sector to whose
employment the employment of an eligible employee is transferred as a result of a
transaction arrangement.

relevant award means any award, agreement or other industrial instrument (under a
law of the State or the Commonwealth) that provides for the terms and conditions of
employment of employees.

temporary employee means an employee (other than a casual employee or
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contract employee) whose employment is in a category of employment that is
described in or classified under a relevant award as temporary employment or whose
employment is, under the terms of his or her employment, for a limited period.

transfer date means the date on which an eligible employee is transferred to
employment in the private sector as a result of a transaction arrangement.

17 Effect of transfer of electricity generator assets between public sector agencies

(1) When the business of an electricity generator is transferred to another public sector
agency for the purposes of an authorised transaction—

(a) the public sector agency becomes the new operator of the business and that
business is to be conducted as the electricity business of the new operator, and

(b) the new operator is deemed to be an electricity generator for the purposes of this
Act in respect of the business that comprises its electricity business as conducted
by the new operator from time to time, but only while the new operator is a public
sector agency and not in respect of any other business of the new operator, and

(c) the new operator has and may exercise all such functions as may be necessary or
convenient for the purpose of the carrying on of its electricity business, and

(d) the new operator has the benefit of any relevant operating licence for the purpose
of the carrying on of its electricity business, and

(e) a public sector agency responsible for the issue of any such relevant operating
licence must, at the request of the new operator, re-issue the licence in the name
of the new operator and subject to terms, conditions and endorsements that are
the same (or to substantially the same effect) as those to which it was subject
before its re-issue.

(2) If the business comprising the electricity business of the new operator is transferred
to another public sector agency, this section also operates in respect of that transfer
(and any further transfer for the purposes of an authorised transaction).

(3) This section applies to the transfer of part of, or an interest in, a business in the same
way as it applies to a transfer of the whole business.

(4) In this section—

relevant operating licence, in relation to a transferred business of an electricity
generator, means any licence, permit, entitlement, accreditation or other authority
that was held by the electricity generator before the transfer and that is necessary or
convenient for the carrying on of any aspect of the electricity business of the new
operator.
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18 Grant of relevant authorisations

(1) The Treasurer may give directions to a public sector agency for or with respect to the
grant of any relevant authorisation to a person who becomes or who it is proposed will
become the new operator of any electricity generator assets pursuant to an
authorised transaction, including directions for or with respect to any of the
following—

(a) requiring the grant of any such relevant authorisation without the necessity for
the making or determination of any application,

(b) the displacement or modification of any provision of a relevant law in its
application to the grant of any such relevant authorisation,

(c) the conditions or endorsements subject to which any such relevant authorisation
is to be granted or that are to be attached to any such relevant authorisation.

(2) A direction may only be given under this section for the grant of a relevant
authorisation that—

(a) operates to transfer or replace an existing relevant authorisation that is currently
in force, and

(b) is subject to terms, conditions or endorsements that are the same (or to
substantially the same effect) as those to which that existing relevant
authorisation is subject.

(3) The Treasurer must consult with a public sector agency before giving a direction to the
public sector agency under this section.

(4) A public sector agency exercising functions under a relevant law must comply with a
direction of the Treasurer under this section.

(5) Anything done by an electricity generator in compliance with a condition or
endorsement of a relevant authorisation in relation to electricity generator assets of
which a person is the new operator is taken to have been done by the new operator
for the purposes of any corresponding condition or endorsement of a relevant
authorisation granted to the new operator pursuant to a direction under this section.

(6) A relevant authorisation granted to an electricity generator or to the new operator of
electricity generator assets may not be suspended or cancelled on the ground of the
conversion of the electricity generator or new operator to a company or on the ground
of any change that has occurred in the officers or shareholders of the company as a
result of that conversion or pursuant to a transaction arrangement.

(7) In this section—

grant includes issue and transfer.
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new operator of electricity generator assets means—

(a) a public sector agency to which any electricity generator assets are transferred for
the purposes of an authorised transaction, or

(b) a person (or the nominee of a person) in whom electricity generator assets are
vested, or to whom electricity generator assets are transferred, pursuant to an
authorised transaction.

relevant authorisation means a licence, permit, consent, entitlement, accreditation
or other authorisation under a relevant law.

relevant law means any of the following Acts and any regulations or instruments
under those Acts—

Electricity Supply Act 1995
Energy Services Corporations Act 1995
Gas Supply Act 1996
Protection of the Environment Operations Act 1997
Water Act 1912
Water Management Act 2000
19 Acquisition of land by Electricity Assets Ministerial Holding Corporation

(1) The Electricity Assets Ministerial Holding Corporation may, for the purposes of an
authorised transaction, acquire land (including an interest in land) by agreement or by
compulsory process in accordance with the Land Acquisition (Just Terms
Compensation) Act 1991 that the Corporation determines to be—

(a) land on which electricity generator assets of an electricity generator were situated
on the date of assent to this Act and continue to be situated, or

(b) land that on the date of assent to this Act was used or occupied by an electricity
generator for or in connection with the exercise of any function of the electricity
generator and that continues to be so used or occupied.

(2) In the case of land used (but not occupied) by an electricity generator for or in
connection with the exercise of any function of the electricity generator, such as land
used for the purposes of access, the power conferred by this section to acquire the
land is limited to a power to acquire an interest in the land sufficient to allow that use
of the land to continue.

(3) A public sector agency is not entitled to compensation under the Land Acquisition
(Just Terms Compensation) Act 1991 as the owner of land acquired pursuant to this
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