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Fisheries Management Amendment Act 2015
59

=

New South Wales

An Act to amend the Fisheries Management Act 1994 to make further provision for the
management of fishery resources.

1 Name of Act

This Act is the Fisheries Management Amendment Act 2015.
2 Commencement

This Act commences on a day or days to be appointed by proclamation.
Schedule 1 Amendment of Fisheries Management Act 1994 No 38
[1] (Repealed)
[2] Section 4 Definitions

Insert in alphabetical order in section 4 (1):

No

advisory council means an advisory council established by the Minister under section

229.

advisory group means an advisory group established by the Secretary under section

230.

electronic communication has the same meaning as it has in the Electronic
Transactions Act 2000.

fisheries management charge means a fee, charge or contribution that is required

to be paid by or under this Act.

fishing determination means a determination of total allowable catch of fish or total

allowable fishing effort made under Part 2A.

forfeited quota—see section 40V.
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possession limit means a possession limit (within the meaning of section 17A)
imposed by the regulations or by an order under section 17C.

quota—see section 40R.

trust fund means a trust fund established under Division 3 of Part 8.
[3] (Repealed)
[4] Section 4 (1), definition of “charter fishing boat licence”

Omit the definition. Insert instead:

charter fishing licence means a licence issued under Division 2 of Part 4A and in
force.

[5] (Repealed)
[6] Section 4 (1), definition of “fishing boat licence”

Omit the definition. Insert instead:

fishing boat licence means a licence issued under section 107B and in force.
[7] Section 4 (1), definition of “TAC Committee”

Omit the definition. Insert instead:

TAF Committee means the Total Allowable Fishing Committee appointed under
Schedule 2.

[8]-[16] (Repealed)
[17] Section 20B

Insert after section 20A:

20B Shark finning and related prohibitions

(1) A person must not, while on board a boat in any waters:

(a) remove a fin from any species of shark, or

(b) be in possession of a shark fin that is not naturally attached to the body of a
shark, or

(c) be in possession of any part of a shark.
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Maximum penalty:
(a) in the case of an individual:

(i) 200 penalty units or imprisonment for 6 months (or both) for a first
offence, or

(ii) 400 penalty units or imprisonment for 12 months (or both) for a second
or subsequent offence, or

(b) in the case of a corporation:

(i) 1,000 penalty units for a first offence, or
(ii) 2,000 penalty units for a second or subsequent offence.

(2) The regulations may provide for circumstances in which a person does not
commit an offence against this section.

[18] Part 2, Division 4
Omit the Division.

[19] (Repealed)

[20] Sections 37 and 37AA

Omit section 37. Insert instead:

37 Defence—special approval for research or other authorised purposes

(1) The Minister may approve the taking and possession of fish or marine
vegetation of any kind or of a specified kind for any or all of the following
purposes:

(a) research,

(b) aquaculture,

(c) aquarium collection,

(d) Aboriginal cultural fishing,

(e) any purpose prescribed by the regulations,

(f) any other purpose approved by the Minister that is consistent with the
objects of this Act.

(2) An approval may authorise the taking of fish or marine vegetation by any
method or by any specified method, from any waters or any specified waters or
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in any other specified way, despite any provision of or made under this Act to
the contrary.

(3) The Minister may grant an approval under this section:

(a) by issuing a permit to a person that authorises the taking and possession of
fish or marine vegetation, or

(b) by making an order that authorises the taking and possession of fish or
marine vegetation.

(4) The Minister is to cause notice of any order made under this section, or the
amendment or revocation of such an order, to be published on the Department’s
website or in the Gazette (or both).

(5) Itis a defence to a prosecution for an offence against this Act or the regulations
if the person charged satisfies the court that the act or omission of the person
constituting the offence was authorised by an approval in force under this
section.

(6) An approval under this section:

(a) is subject to such conditions as are prescribed by the regulations or specified
in the permit or order by which the approval is granted, and

(b) remains in force for the period of one year or such other period as is
specified in the permit or order by which the approval is granted.

(7) Without limiting subsection (6), an approval that authorises any fishing activity
that involves the use of a boat may specify that the activity is an activity for
which a fishing boat licence is required. In such a case, the fishing activity the
subject of the approval is taken to be a declared commercial fishing boat activity
under Division 2 of Part 4.

(8) The power to grant an approval under this section is limited by section 220ZW
(Licence to harm threatened species, population or ecological community or
damage habitat).

(9) The Minister is not to grant an approval for Aboriginal cultural fishing if to
authorise the fishing activities and practices concerned would be inconsistent
with native title rights and interests under an approved determination of native
title (within the meaning of the Native Title Act 1993 of the Commonwealth) or
with the terms of an indigenous land use agreement (within the meaning of that
Act).

(10) The regulations may make further provision for approvals under this section.

Historical version for 23 July 2016 to 7 June 2017 (accessed 2 May 2024 at 14:29) Page 6 of 45


http://www.legislation.gov.au/

Fisheries Management Amendment Act 2015 No 59 [NSW]

37AA Provisions relating to permits

(1) A person may apply to the Minister, in a form approved by the Minister, for a
permit under section 37 (a section 37 permit).

(2) The regulations may make provision for the fees to be paid for an application for
a section 37 permit or the issue of a section 37 permit.

(3) In addition to any application fee or issue fee, the regulations may make
provision for the payment by a permit holder of a contribution towards one or
more of the following costs:

(a) the costs of managing the activities authorised by the permit,
(b) the costs of monitoring the activities authorised by the permit,

(c) the costs of ensuring compliance with permit conditions and any other
fishing regulatory controls relevant to the activity authorised by the permit,

(d) the costs of carrying out research into the activity authorised by the permit,
or the fishery, species or method associated with that activity.

(4) A section 37 permit may authorise a specified person or a specified class of
persons, in addition to the permit holder, to take and possess fish or marine
vegetation as authorised by the permit.

(5) The Minister may from time to time vary the conditions of a section 37 permit by
notice given to the permit holder.

(6) The Minister may at any time cancel or suspend a section 37 permit by notice
given to the permit holder.

[21] Part 2A

Insert after Part 2:

Part 2A Fishing determinations and quotas

Division 1 Fishing determinations generally
40A Fishing determinations

(1) The following determinations may be made under this Part (each of which is a
fishing determination):

(a) a determination of total allowable catch of fish (a TAC determination),

(b) a determination of total allowable fishing effort (a TAE determination).
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(2) A TAC determination:
(a) may be made in relation to one or more species of fish, and

(b) may relate to any specified fishery, class of shares in a share management
fishery, class of persons, fishing method, area or time period.

(3) A TAE determination:

(a) may be made in relation to one or more methods of fishing, and

(b) may relate to one or more specified species of fish, or any specified fishery,
class of shares in a share management fishery, class of persons, area or time
period.

40B When fishing determinations are required to be made

(1) A fishing determination must be made if the regulations require a fishing
determination to be made.

(2) A fishing determination must also be made if the Minister requires a fishing
determination to be made.

40C Who makes fishing determinations

(1) A fishing determination may be made by either the TAF Committee or the
Secretary.

(2) If the regulations require a fishing determination to be made, they may also
specify whether the TAF Committee or the Secretary is to make the fishing
determination.

(3) If the regulations do not specify who is to make a fishing determination required
by the regulations, the Minister may direct either the TAF Committee or the
Secretary to make the fishing determination, subject to this section.

(4) The Minister is to direct the Secretary to make a fishing determination that is
required by the regulations only if the Minister considers it expedient for the
Secretary to make the fishing determination because:

(a) there is in existence a scientific assessment of the species of fish, fishery or
fishing method concerned that, in the opinion of the Minister, is relevant,
robust and sufficiently recent to allow a determination to be made, and

(b) to require the TAF Committee to make the fishing determination would
involve an unnecessary duplication of that assessment.

(5) For any fishing determination that is not required by the regulations, the Minister
may direct the fishing determination to be made by either the TAF Committee or
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the Secretary.
Division 2 Fishing determinations by TAF Committee

40D TAF Committee to make fishing determinations

(1) The TAF Committee is to make a fishing determination when required to do so
by or under this Act.

(2) The fishing determination is to be made in accordance with this Division.
40E General considerations for TAF Committee

(1) In making a fishing determination, the TAF Committee is to give effect to the
objects of this Act and is to have regard to all relevant scientific, industry,
community, social and economic factors.

(2) The TAF Committee is also to have regard to:

(a) the need to ensure that the exploitation of fisheries resources is conducted
in a manner that will conserve fish stocks in the long term, and

(b) the impact of fishing activities on all species of fish and the aquatic
environment, and

(c) the precautionary principle, namely, that if there are threats of serious or
irreversible damage to fish stocks, lack of full scientific certainty should not
be used as a reason for postponing measures to prevent that damage.

40F Public consultation by TAF Committee

(1) Before the TAF Committee makes a fishing determination (or reviews any such
determination), the TAF Committee is required to call for public submissions on
the determination.

(2) When the TAF Committee makes a fishing determination under this Division it is
to have regard to any public submissions it receives within the time fixed by it
for the making of those submissions.

40G Review of determinations by TAF Committee
(1) The TAF Committee is to keep its fishing determinations under review.

(2) Following a review, the TAF Committee may decide not to alter its existing
fishing determination, to revoke its fishing determination or to make a new
fishing determination.

(3) A review of a fishing determination made by the TAF Committee (an initial
determination) may be carried out without calling for public submissions on

Historical version for 23 July 2016 to 7 June 2017 (accessed 2 May 2024 at 14:29) Page 9 of 45



Fisheries Management Amendment Act 2015 No 59 [NSW]

the determination if:

(a) the review is conducted, and any new or different fishing determination
made as a result of the review is made, within 6 months after the initial
determination was made, and

(b) before making the initial determination, the TAF Committee called for public
submissions in relation to the initial determination.

(4) However, the TAF Committee must call for public submissions if the Minister
directs the TAF Committee to call for public submissions in relation to a review.

(5) If the TAF Committee conducts a review of an initial determination without
calling for public submissions, the TAF Committee must, in making any decision
in relation to the review, have regard to any public submissions to which it was
required to have regard when it made the initial determination.

40H Publication and duration of determinations

(1) A fishing determination made by the TAF Committee is to be notified by the
Minister by publication in the Gazette.

(2) The determination takes effect on the date (on or after that publication) that is
specified in the determination.

(3) The determination has effect for the period specified in the determination or, if
no such period is specified, until it is revoked by another determination.

(4) However, if the regulations require a fishing determination to be made for a
period and no fishing determination has been made by the start of that period, a
fishing determination for the immediately preceding period is taken to continue
to have effect until a new fishing determination is made.

401 Interim fishing determinations by Secretary

(1) The Secretary may make an interim fishing determination for a period:

(a) if the requlations require the TAF Committee to make a fishing determination
for that period, and

(b) the TAF Committee has not made a fishing determination for that period 30
days before the start of that period.

(2) The total allowable catch or total allowable fishing effort permitted by an interim
fishing determination must not exceed the total allowable catch or total
allowable fishing effort permitted by the fishing determination for the
immediately preceding period.
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(3) An interim fishing determination:

(a) is a fishing determination and has effect under this Act in the same way as a
fishing determination made by the TAF Committee, and

(b) is to be notified in the same way as a fishing determination made by the TAF
Committee.

(4) The Secretary may amend or revoke an interim fishing determination made by
the Secretary by making a further interim fishing determination.

(5) Division 3 does not apply to an interim fishing determination.
40) Revocation of fishing determinations

(1) The TAF Committee must not revoke a fishing determination that it is required to
make unless it makes a new fishing determination.

(2) The TAF Committee may revoke a fishing determination made by the Secretary
if:

(a) the TAF Committee makes a fishing determination that it is required to make
by the regulations or is directed to make by the Minister, and

(b) the TAF Committee’s determination replaces or supersedes a fishing
determination made by the Secretary (including any interim fishing
determination).

40K TAF Committee not subject to Ministerial control

(1) The TAF Committee is not subject to the control or direction of the Minister as to
any fishing determination to be made by it.

(2) However, the Minister may direct the TAF Committee on the procedure to be
followed and, subject to this Division, the matters to be taken into account in
making a fishing determination.

(3) The Minister may require the TAF Committee to reconsider a fishing
determination.

Division 3 Fishing determinations by Secretary
40L Secretary to make fishing determinations

(1) The Secretary is to make a fishing determination when required to do so by or
under this Act.

(2) The fishing determination is to be made in accordance with this Division.
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40M Making of fishing determination by Secretary

(1) In making a fishing determination, the Secretary is to have regard to at least
one scientific assessment for that species, fishery or method.

(2) To avoid doubt, the scientific assessment may be an assessment carried out
anywhere in Australia.

(3) The Secretary may:
(a) seek advice from the TAF Committee about a fishing determination, and
(b) take into account that advice when making a fishing determination.

(4) The Secretary may:

(a) conduct public consultation in relation to a fishing determination (in any way
the Secretary considers appropriate), and

(b) take into account the results of that public consultation when making a
fishing determination.

(5) The Secretary may also have regard to any other relevant matters.
40N Publication and duration of determinations

(1) A fishing determination made by the Secretary is to be notified by publication in
the Gazette.

(2) The determination takes effect on the date (on or after that publication) that is
specified in the determination.

(3) The determination has effect for the period specified in the determination or, if
no such period is specified, until it is revoked by another fishing determination.

(4) However, if the regulations require a fishing determination to be made for a
period and no fishing determination has been made by the start of that period,
the fishing determination for the immediately preceding period is taken to
continue to have effect until a new fishing determination is made.

400 Amendment or revocation of fishing determination

(1) The Secretary may amend or revoke a fishing determination made by the
Secretary.

(2) This Division applies to any such amendment or revocation in the same way as
it applies to the original determination.

(3) The Secretary must not revoke a determination that is required to be made
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unless the Secretary makes a new fishing determination.

(4) The Secretary may revoke a fishing determination made by the TAF Committee
if the Secretary makes a fishing determination that:

(a) the Secretary is required to make by the regulations or directed to make by
the Minister, and

(b) the Secretary’s determination replaces or supersedes a fishing
determination made by the TAF Committee.

Division 4 Allocation of commercial fishing determinations
(quotas)

40P Definitions

In this Division:
commercial fishing authority holder means:

(a) a shareholder in a share management fishery, or

(b) an owner of a fishing business the components of which include an endorsement
in a restricted fishery, or

(c) any other person, or class of persons, declared by the regulations to be a
commercial fishing authority holder.

commaercial fishing determination means a fishing determination that relates to:

(a) commercial fishing authority holders, or

(b) the taking of fish for sale, or

(c) a share management fishery or restricted fishery, or
(d) a method that is used to take fish for sale, or

(e) any other commercial fishing activity for which a licence or authority is required
under this Act.

40Q Allocation of fishing determination to commercial fishing authority
holders

(1) The Secretary may allocate a commercial fishing determination among
commercial fishing authority holders.

(2) A commercial fishing determination is to be allocated only if:

(a) the regulations require the fishing determination to be allocated, or
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(b) the Minister directs that the fishing determination be allocated.

(3) The regulations may provide for and, subject to the regulations, the Minister
may direct:

(a) the extent to which a commercial fishing determination is to be allocated
amongst commercial fishing authority holders (that is, whether the whole or
part of a commercial fishing determination is to be allocated), and

(b) the commercial fishing authority holders, or class of commercial fishing
authority holders, to whom an allocation is to be made, and

(c) the manner in which the commercial fishing determination (or any part of
the fishing determination) is to be allocated.

Note—

A power to make regulations includes a power to include provisions in a management plan for a
share management fishery with respect to that matter. See section 57.

40R Notice of allocation—quota

(1) The Secretary is to notify a commercial fishing authority holder of any allocation
of a commercial fishing determination that is made to that commercial fishing
authority holder.

(2) The allocation is referred to in this Part as the commercial fishing authority
holder’'s quota.

(3) The notice of allocation is to specify particulars of the quota, including (to the
extent relevant):

(a) the species of fish to which the quota applies, and
(b) the fishing method to which the quota applies, and
(c) the area to which the quota applies, and

(d) the period to which the quota applies (referred to in this Division as the
fishing period).

(4) Notice of the allocation is to be given in writing.
40S Authority holder not to contravene quota

(1) A commercial fishing authority holder must not:

(a) take fish, or use a fishing method, in contravention of the commercial fishing
authority holder’s quota, or
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(b) cause or permit any agent of the commercial fishing authority holder to take
fish, or use a fishing method, in contravention of the commercial fishing
authority holder’s quota.

Maximum penalty: 1,000 penalty units (in the case of a corporation) or 500
penalty units (in any other case).

(2) An agent of a commercial fishing authority holder must not, while acting or
purporting to act as agent for the commercial fishing authority holder:

(a) take fish, or cause or permit fish to be taken, in contravention of the
commercial fishing authority holder’s quota, or

(b) use a fishing method, or cause or permit a fishing method to be used, in
contravention of the commercial fishing authority holder’s quota.

Maximum penalty: 500 penalty units.

(3) To avoid doubt, a contravention of a quota includes the taking of fish, or the use
of a fishing method, in excess of the quota for the relevant fishing period.

(4) In this section, an agent of a commercial fishing authority holder means:

(@) a nominated fisher of the commercial fishing authority holder, or
(b) any employee of the commercial fishing authority holder.
40T Transfer of quota

(1) The regulations may provide for the transfer of quota between commercial
fishing authority holders.

(2) A commercial fishing authority holder may transfer to any other commercial
fishing authority holder the whole or any part of the authority holder’s quota in
accordance with the regulations.

(3) Subject to the regulations, a quota for a fishing period is not transferable after
the end of the fishing period.

(4) The regulations may authorise a commercial fishing authority holder:

(a) to transfer to the next fishing period any part of the quota for the current
fishing period that is not taken during the current period, or

(b) to transfer to the current fishing period part of the quota for the next fishing
period.

40U Method for transferring quota

(1) A transfer of quota authorised by or under this Division must be effected:
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(a) by electronic transfer (that is, by using the online transfer system), or

(b) by manual transfer (that is, by giving the Secretary notice in writing of the
transfer).

(2) The regulations may prescribe fees for the use of the online transfer system.

(3) For a manual transfer, the notice given to the Secretary must be in an approved
form and must be accompanied by the prescribed fee (if any) for manual
transfers of quota.

(4) A transfer of quota does not take effect until the transfer is confirmed.

(5) An electronic transfer is confirmed if the online transfer system generates a
message to the effect that the transfer is confirmed.

(6) A manual transfer is confirmed if the Secretary gives notice in writing to the
person lodging the transfer that the transfer has been approved.

(7) In this section:

online transfer system means a facility approved by the Secretary that
enables the transfer of quota by electronic communication.

40V Forfeiture of quota—failure to pay fisheries management charge

(1) The Minister may, by order in writing, direct that the quota, or a part of the
quota, of a commercial fishing authority holder is forfeited. Quota that is the
subject of such an order is forfeited quota.

(2) An order may be made under this section only if the commercial fishing
authority holder has failed to pay (in full) a fisheries management charge that is
payable by the commercial fishing authority holder.

(3) An order may be made under this section in respect of quota that has not yet
been allocated to the commercial fishing authority holder.

(4) The Minister is to give a commercial fishing authority holder notice in writing of
his or her intention to make an order under this section. The notice is to be given
at least 14 days before the order is made.

(5) Before making an order under this section, the Minister is to estimate the

amount of quota that it would be necessary to sell by public tender in order to
recover:

(a) any outstanding fisheries management charge payable by the commercial
fishing authority holder, and

(b) the reasonable costs that would be incurred by or on behalf of the Minister in
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respect of such a sale.
(6) The amount of quota forfeited under the order must not exceed that estimate.
40W How forfeited quota is to be dealt with
(1) The Minister may retain, re-allocate or sell forfeited quota.

(2) Forfeited quota may be re-allocated in any way the Minister considers
appropriate.

(3) Forfeited quota must not be re-allocated to the commercial fishing authority
holder by whom it was forfeited unless the outstanding fishing management
charges payable by the commercial fishing authority holder have been paid in
full.

(4) Any forfeited quota that is sold by the Minister is to be sold by public tender.

(5) The purchase price for forfeited quota that is sold is to be applied as follows:

(a) if any fisheries management charge payable by the commercial fishing
authority holder would, on payment, be paid to the credit of the Consolidated
Fund, the outstanding amount of the charge is to be deducted from the
purchase price and paid to the credit of the Consolidated Fund,

(b) if any fisheries management charge payable by the commercial fishing
authority holder would, on payment, be paid into a trust fund, the
outstanding amount of the charge is to be deducted from the purchase price
and paid to the credit of the trust fund,

(c) any reasonable costs incurred by or on behalf of the Minister in connection
with the sale of the forfeited quota is to be deducted from the purchase price
and paid to the credit of the Consolidated Fund,

(d) the balance (if any) remaining after payment of the amounts referred to in
paragraphs (a)-(c) is to be paid to the commercial fishing authority holder.

(6) The Minister may recover from a commercial fishing authority holder, as a debt
in any court of competent jurisdiction, any reasonable costs incurred by or on
behalf of the Minister in selling forfeited quota, being costs not otherwise
recovered as provided by this section.

(7) If the Minister decides not to sell forfeited quota, or to re-allocate it to the
commercial fishing authority holder by whom it was forfeited, the Minister must
deduct the sale value of the forfeited quota from the amount owed by the
commercial fishing authority holder.

(8) The sale value of forfeited quota is the purchase price that the Minister
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considers would be obtained if the forfeited quota were sold by public tender,
minus the reasonable costs that would be incurred in connection with the sale.

40X Implementation of determinations

(1) The Minister is required to review the regulations and other instruments under
this Act in light of any commercial fishing determination and any allocation of
that commercial fishing determination.

(2) If the determination is required under the management plan for a share
management fishery, the determination is to be implemented in accordance with
this Act and the management plan.

Division 5 Allocation of nhon-commercial fishing
determinations

40Y Definition

In this Division:

non-commercial fishing determination means a fishing determination that
relates to:

(a) the taking of fish by recreational fishers, or
(b) the taking of fish by recreational fishing methods, or
(c) the taking of fish during charter fishing activities, or

(d) the taking of fish for recreational fishing purposes, Aboriginal cultural fishing or
any other purpose other than for sale.

40Z Allocation of non-commercial fishing determination

(1) The Secretary may allocate a non-commercial fishing determination amongst
fishers or classes of fishers.

(2) A non-commercial fishing determination is to be allocated only if:
(a) the regulations require the fishing determination to be allocated, or
(b) the Minister directs that the fishing determination be allocated.

(3) The regulations may provide for and, subject to the regulations, the Minister
may direct:

(a) the manner and extent to which a non-commercial fishing determination is
to be allocated, and
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(b) the fishers or classes of fishers amongst whom the non-commercial fishing
determination is to be allocated.

(4) Notice of an allocation is to be published on the website of the Department.
40ZA Implementation of non-commercial fishing determinations

(1) The Minister is required to review the regulations and other instruments under
this Act in light of any non-commercial fishing determination and any allocation
of that non-commercial fishing determination.

(2) In particular, the Minister is required to consider whether any restrictions on
non-commercial fishing set by the regulations and other instruments (such as
bag limits, fishing method restrictions and fishing closures) remain appropriate,
in light of the non-commercial fishing determination and allocation, to give effect
to the policy objective of the determination and allocation.

[22], [23] (Repealed)
[24] Section 44 Omission of share management fishery

Omit section 44 (8). Insert at the end of section 44:

Note—

Division 4A permits a fishery to be redefined, without payment of compensation, if the redefinition proposal
has majority support.

[25] Part 3, Division 4A

Insert after Division 4:

Division 4A Redefinition proposals
55A Minister may put forward redefinition proposal

(1) The Minister may put a redefinition proposal to shareholders in one or more
share management fisheries.

(2) In this Division, a redefinition proposal is a proposal to do any or all of the
following:

(a) to change the description of one or more share management fisheries in
Schedule 1,

(b) to amalgamate 2 or more classes of shares in one or more share
management fisheries,

(c) to replace one or more classes of shares in one or more share management
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fisheries with one or more new or existing classes of shares.

(3) A redefinition proposal may involve the cancellation of shares, the issue of new
shares or the reissue of shares.

55B Notice of redefinition proposal

(1) If the Minister decides to put a redefinition proposal to shareholders, the Minister
is to give public notice of the redefinition proposal.

(2) For the purposes of this section, public notice is notice:

(a) published in the Gazette, and
(b) published in any other way the Minister considers appropriate, and
(c) given to each shareholder affected by the redefinition proposal.

(3) The public notice must:

(a) describe the redefinition proposal, and
(b) specify the redefinition arrangements for the redefinition proposal, and

(c) invite shareholders affected by the redefinition proposal to vote on the
redefinition proposal, and

(d) set out the arrangements for voting on the redefinition proposal, and
(e) contain such other information as the Minister considers appropriate.
(4) A public notice may be varied by further public notice under this section.

(5) In this Division, redefinition arrangements are the proposed arrangements
for the implementation of a redefinition proposal, including arrangements
relating to the issue, cancellation or reissue of shares if the redefinition proposal
is proceeded with.

55C Shareholders who are affected by a redefinition proposal

For the purposes of this Division, a shareholder is affected by a redefinition
proposal if:

(a) in the case of a redefinition proposal that involves a change to a description of
one or more share management fisheries in Schedule 1—the shareholder is a
shareholder in a fishery the description of which will be changed under the
proposal, and

(b) in the case of a redefinition proposal that involves the amalgamation of classes
of shares or replacing classes of shares—the shareholder holds a class of shares
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concerned.
55D Poll on redefinition proposal

(1) The Secretary may arrange for the conduct of a poll of shareholders affected by
a redefinition proposal for the purposes of determining whether there is majority
support for the redefinition proposal.

(2) For the purposes of a poll under this section, each shareholder is entitled to no
more than one vote regardless of the number of shares held.

(3) A corporation that is a shareholder is required to nominate a single individual to
vote in the poll on behalf of the corporation. The individual so nominated is
taken, for the purposes of the poll, to be the shareholder of the shares held by
the corporation.

(4) Two or more persons who hold a share jointly are required to nominate a single
individual to vote in the poll on behalf of the joint shareholders. The individual so
nominated is taken, for the purposes of the poll, to be the shareholder of the
shares held jointly.

(5) The regulations may make further provision for or with respect to polls under
this Division.

55E Outcome of poll

(1) Following the conduct of a poll, the Secretary is to determine whether, on the
basis of the poll, the redefinition proposal has majority support.

(2) The question of whether a redefinition proposal has majority support is to be
determined in accordance with the regulations.

(3) The regulations may provide that shareholders who fail to vote in a poll are to be
disregarded when determining whether a redefinition proposal has majority
support.

(4) The regulations may provide for the weighting of votes on the basis of the
number of shares held by a shareholder affected by a redefinition proposal.

(5) Following the conduct of a poll, the Secretary may issue a certificate that
specifies:

(a) the date on which the poll was conducted, and
(b) the results of the poll, and

(c) whether, on the basis of those results, the redefinition proposal has majority
support.
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(6) A certificate issued under this section is admissible in evidence in any
proceedings and is prima facie evidence of the matters certified in the
certificate.

(7) The Minister is to publicise the results of the poll by giving notice of the results
to shareholders affected by the redefinition proposal and in such other manner
(if any) as the Minister considers appropriate.

55F Power to implement redefinition proposal that has majority support

(1) If a redefinition proposal has majority support, the Minister may implement the
redefinition proposal, including by cancelling shares and issuing or re-issuing
shares as contemplated by the redefinition arrangements for the redefinition
proposal.

(2) The regulations may make further provision for the implementation of
redefinition proposals.

(3) Section 45 does not apply to the redefinition of an existing share management
fishery under a redefinition proposal that has majority support.

(4) No compensation (including damages or any other form of compensation) is
payable because of the cancellation of shares under this section or anything else
that is done to implement a redefinition proposal that has majority support.

(5) Subsection (4) does not apply to compensation (if any) that is expressly offered
to shareholders under a redefinition proposal.

55G Power to redefine fishery with shareholder support

(1) The Governor may, by proclamation made on the recommendation of the
Minister and published on the NSW legislation website, amend Schedule 1 by
inserting or omitting the description of a fishery.

(2) The Minister is to recommend the making of a proclamation under this section
only if the Minister has issued a certificate that certifies that the purpose of the
proclamation is to give effect to a redefinition proposal that has majority
support.

(3) Any defect in the certificate does not affect the validity of a proclamation made
under this section.

(4) Section 44 does not apply if a description of a share management fishery is
omitted from Schedule 1 under this section.
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[26]-[32] (Repealed)
[33] Section 66 Who may fish in share management fisheries

Omit section 66 (b). Insert instead:

(b) if the management plan fixes a minimum shareholding to take fish in the fishery
that applies to the holder—the holder has not less than the minimum shareholding
required, and

[34] Section 67 Minimum shareholding required to fish

Omit section 67 (1). Insert instead:

(1) The management plan for a share management fishery may fix a minimum
shareholding required to take fish in the fishery.

(LA) A person who holds shares in the fishery is not entitled to take fish in the fishery
or to nominate another person to do so on his or her behalf unless the person has
the minimum shareholding required to take fish in the fishery.

[35] Section 68 Endorsements on licences
Omit “required under this Division,” from section 68 (3) (b).
[36] Section 68 (3) (b)
Insert “(if the management plan for the fishery fixes such minimums)” after “concerned”.
[37] Section 68 (9)
Omit “the requirement for a minimum shareholding does not apply and”.
[38] Section 69 Nomination of commercial fisher by holder of shares
Omit section 69 (2).
[39] Section 69 (3)
Insert “prescribed by the regulations or (subject to the regulations)” after “manner”.
[40] (Repealed)
[41] Section 70 (2A)

Insert after section 70 (2):

(2A) The Minister is to issue endorsements under this section in accordance with the
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criteria (if any) specified in the management plan for the fishery.
[42] Section 70 (4) (b)
Omit “of 6 months or such shorter period as is”.
[43]-[48] (Repealed)
[49] Section 75 (5)-(10)
Omit the subsections.
[50] Sections 75A and 75B

Insert after section 75:

75A Payment for fish taken in contravention of quota or forfeiture of shares

(1) A shareholder who, during any period, takes fish in contravention of the
shareholder’s quota (whether personally or by means of a nominated fisher) is
required to pay to the Secretary the value of the fish so taken. The amount paid
is to be credited to the Consolidated Fund.

(2) If the amount required to be paid by the shareholder is not paid within the time
specified by the Minister in a written notice to the shareholder, the Minister may
direct that the requisite number of shares of the shareholder are forfeited.

(3) The requisite number of shares is the number of shares that, if sold by public
tender, would in the Minister’s opinion raise an amount equivalent to the amount
required to be paid by the shareholder.

(4) If the shareholder does not have sufficient shares, the balance of the amount
required to be paid by the shareholder may be recovered by the Minister as a
debt in a court of competent jurisdiction.

(5) The value of fish for the purposes of this section is the value that the Minister
considers to be the market value of the fish. If the Minister is satisfied that the
shareholder did not intend to contravene the shareholder’s quota, the Minister is
to reduce the value by the amount the Minister considers appropriate for the
costs incurred by the shareholder in taking the fish.

(6) For the purposes of this section, fish taken by a shareholder include fish taken
on behalf of the shareholder by a commercial fisher duly nominated by the
shareholder under this Part.

(7) Nothing in this section precludes proceedings being taken for an offence against
this Act or the regulations.
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(8) The management plan for a fishery may provide that this section does not apply
in specified circumstances to the taking of fish in the fishery.

75B How forfeited shares are to be dealt with
(1) The Minister may retain, cancel, reissue or sell shares that are forfeited.
(2) Any forfeited shares that are sold by the Minister are to be sold by public tender.

(3) The purchase price for forfeited shares that are sold is to be paid to the credit of
the Consolidated Fund, subject to this section.

(4) If any amount is due under this Part in respect of the forfeited shares that would,
on payment, be paid into the Commercial Fishing Trust Fund, that amount is to
be deducted from the purchase price and paid to the credit of the Commercial
Fishing Trust Fund and the balance after payment is to be paid to the credit of
the Consolidated Fund.

(5) If shares forfeited for a failure by the shareholder to pay a community
contribution or other amount due under this Part are sold, the following
provisions apply:

(a) any community contribution due under this Part is to be deducted from the
purchase price and paid to the credit of the Consolidated Fund,

(b) any other amount due under this Part that would, on payment, be paid into
the Commercial Fishing Trust Fund is to be deducted from the purchase price
and paid to the credit of the Commercial Fishing Trust Fund,

(c) any reasonable costs incurred by or on behalf of the Minister in connection
with the sale of the shares are to be deducted from the purchase price and
paid to the credit of the Consolidated Fund,

(d) the balance (if any) remaining after payment of the amounts referred to in
paragraphs (a)-(c) is to be paid to the shareholder.

(6) The regulations may authorise or require the payment of any part of the
purchase price to a person (other than the shareholder) who had an interest in
the shares. Any such payment may be made only after payment of the amounts
referred to in subsection (5) (a)-(c).

(7) The Minister may recover from a person, as a debt in any court of competent
jurisdiction, any reasonable costs incurred by or on behalf of the Minister in
selling shares forfeited by the person, being costs not otherwise recovered as
provided by this section.

(8) If shares forfeited for a failure by the shareholder to pay a community
contribution or other amount due under this Part are not sold, the Minister is to
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deduct the sale value of the shares from the amount owed by the shareholder.

(9) The sale value of shares is the purchase price that the Minister considers would
be obtained if the shares were sold by public tender, minus the reasonable costs
that would be incurred in connection with the sale.

(10) During any period in which forfeited shares are retained by the Minister, the

Minister is not liable for any fisheries management charge in respect of those
shares.

[51]1, [52] (Repealed)
[53] Part 3, Division 8
Omit the Division.
[54]-[60] (Repealed)

[61] Section 106

Insert after section 105:

106 Use of crew members

The holder of a commercial fishing licence must not take fish for sale with the
assistance of any other person (a crew member) unless the use of the crew
member to assist in the taking of fish for sale is authorised by the holder’s
commercial fishing licence.

Maximum penalty: 50 penalty units.
[62] Part 4, Division 2

Omit the Division. Insert instead:

Division 2 Fishing boat licences

107 Licence required to use boat for declared commercial fishing boat
activities

(1) A boat may be used for the purpose of a declared commercial fishing boat

activity only if a fishing boat licence authorises the use of the boat for declared
commercial fishing boat activities.

(2) For the purposes of this Division, a declared commercial fishing boat
activity is any commercial fishing boat activity declared by the regulations to be
a commercial fishing boat activity for which a fishing boat licence is required.
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(3) A commercial fishing boat activity is any activity involving the use of a boat:

(a) to take fish for sale from waters to which this Act applies, or

(b) to land fish in New South Wales that were taken from other waters (after the
boat departed from a port in New South Wales).

(4) The regulations may provide that a boat licensed under a law of the
Commonwealth or of another State or a Territory is taken to be authorised to be
used for the purposes of declared commercial fishing boat activities.

107A Offence of engaging in unlicensed activity

(1) The master of a boat must not use the boat, or permit the boat to be used, for a
declared commercial fishing boat activity unless authorised to do so by a fishing
boat licence.

Maximum penalty: 100 penalty units.

(2) The use of a boat for a declared commercial fishing boat activity is authorised
by a fishing boat licence only if:

(a) the master of the boat is the holder of a fishing boat licence or acting with
the consent of the holder of a fishing boat licence, and

(b) the boat is being used in accordance with that fishing boat licence.
107B Fishing boat licences

(1) The Minister may issue to a person a licence (a fishing boat licence) that
authorises a boat to be used for declared commercial fishing boat activities.

(2) A fishing boat licence authorises the use of a single boat for all declared
commercial fishing boat activities.

(3) A fishing boat licence may be issued whether or not the applicant for the licence
is able to provide identification details for the boat to be used under the
authority of the licence.

(4) The holder of a fishing boat licence must not use a boat, or permit a boat to be
used, for a declared commercial fishing boat activity under the authority or
purported authority of the licence unless the holder has given the Secretary
notice of the identification details for the boat to be used.

Maximum penalty: 10 penalty units.
(5) The notice must be given in a form approved by the Secretary.

(6) In this section, the identification details for a boat means such details as the
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Secretary requires to identify a boat.
108 Provisions relating to fishing boat licences
(1) A person may apply to the Minister for the issue of a fishing boat licence.
(2) An application is to be in the form approved by the Minister.

(3) The Minister is required to issue a fishing boat licence if application for the
licence is duly made unless the Minister is authorised by the regulations to
refuse the application.

(4) A fishing boat licence:

(a) is subject to such conditions as are prescribed by the regulations or specified
in the licence, and

(b) remains in force for such period as is specified in the licence, and
(c) may be renewed from time to time in accordance with the regulations, and

(d) may be cancelled or suspended by the Minister in the circumstances
authorised by the regulations.

(5) The regulations may prescribe different classes of fishing boat licences.

(6) The Minister may, at any time by notice in writing to the holder of a fishing boat
licence, revoke or vary the conditions of the licence or add new conditions. This
subsection does not apply to conditions prescribed by the regulations.

(7) The holder of a fishing boat licence who contravenes any condition of the
licence is guilty of an offence.

Maximum penalty: 100 penalty units.

(8) The regulations may make provision for or with respect to fishing boat licences.
In particular, the regulations may prescribe the fee or fees payable in respect of
an application for the issue or renewal of a licence.

109 Boat marking requirements for fishing boats (including boats exempt
from licensing)

(1) This section applies to a boat used for a commercial fishing boat activity that
has been declared (or that could be but has not been declared) under section
107 as a commercial fishing boat activity for which a fishing boat licence is
required.

(2) The master of a boat to which this section applies, must not use the boat, or
permit the boat to be used for a commercial fishing boat activity unless the boat
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is identified, in the manner required by the regulations, as a commercial fishing
boat.

Maximum penalty: 100 penalty units.
110 Evidentiary provision

In any proceedings under this Act, evidence that a boat was being used or
purportedly being used under the authority of a fishing boat licence, is evidence that
fish taken by the use of the boat, or landed from the boat, were fish taken for sale.

[63]-[71] (Repealed)
[72] Part 4A, Division 1

Insert before section 127A:

Division 1 Preliminary
127 Definitions

In this Part:

charter fishing activity—see section 127A.
charter fishing business means a business that provides a charter fishing activity.

charter fishing business transfer rules means the rules referred to in section
127).

declared charter fishing activity—see section 127B.

employed guide means a person employed or engaged to guide, supervise or
instruct persons who engage in recreational fishing activities as part of a charter
fishing activity.

guided non-motorised activity—see section 127AA.
recognised charter fishing business—see section 127G.

responsible person for a charter fishing activity means:

(a) the master of a boat being used for the charter fishing activity (if the activity is
not a guided non-motorised activity), or

(b) an employed guide in relation to the charter fishing activity (if the activity is a
guided non-motorised activity).

seat—see section 127AB.
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transfer of a recognised charter fishing business or a component of a recognised
charter fishing business means the transfer, transmission, conveyance or
assignment of a recognised charter fishing business or component of a recognised
charter fishing business, and includes any other dealing in a recognised charter

fishing business or component of a recognised charter fishing business of a kind
prescribed by the regulations.

[73] Section 127A Meaning of “charter fishing activity”

Omit section 127A (1). Insert instead:

(1) A charter fishing activity is an activity in which a boat is used for recreational
fishing activities on a commercial basis.

(LA) The recreational fishing activities need not take place in waters within the limits of
the State.

[74] Section 127A (2) (c)
Insert “used or” after “the boat is”.
[75] Sections 127AA and 127AB

Insert after section 127A:

127AA Guided non-motorised activity

(1) A guided non-motorised activity is any charter fishing activity in which one
or more manually operated boats are used by one or more persons, in the
presence of an employed guide, for recreational fishing activities.

(2) In this section, a manually operated boat means a canoe, kayak or other boat
of a kind prescribed by the regulations.

127AB Seats available for use in charter fishing activities

(1) A seat is a notional seat or position in a boat that can be used or made

available for use by a charter fishing client when the boat is used for a charter
fishing activity.

(2) The class of the seat is the class assighed to the seat by the Secretary, on the

basis of the class of charter fishing activities for which the seat may be used or
made available.

(3) In this section, a charter fishing client means any person on board a boat
being used for a charter fishing activity, excluding:
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(a) inthe case of a guided non-motorised activity—an employed guide, or
(b) in any other case—the master of the boat or a crew member.
[76] Part 4A, Division 2, heading

Insert before section 127B:
Division 2 Charter fishing licences

[77] Sections 127B-127CC

Omit sections 127B and 127C. Insert instead:

127B Certain charter fishing activities require licence

(1) A boat may be used for the purpose of a declared charter fishing activity only if
that activity is authorised by a charter fishing licence.

(2) For the purposes of this Part, a declared charter fishing activity is any
charter fishing activity declared by the regulations to be a charter fishing activity
for which a charter fishing licence is required.

(3) The regulations may provide that a boat licensed or otherwise authorised under
a law of the Commonwealth or of another State or a Territory to be used for a
charter fishing activity is taken to be authorised under this Part for use in all or
any specified declared charter fishing activities.

127C Offence for providing unauthorised charter fishing activity

A person must not provide, or hold out that the person is able to provide, a declared
charter fishing activity unless the person:

(a) is the holder of a charter fishing licence or acting with the consent of the holder
of a charter fishing licence, and

(b) the licence authorises the charter fishing activity concerned.
Maximum penalty:
(a) in the case of an individual:

(i) 200 penalty units or imprisonment for 6 months (or both) for a first offence,
or

(ii) 400 penalty units or imprisonment for 12 months (or both) for a second or
subsequent offence, or

(b) in the case of a corporation:

Historical version for 23 July 2016 to 7 June 2017 (accessed 2 May 2024 at 14:29) Page 31 of 45



Fisheries Management Amendment Act 2015 No 59 [NSW]

(i) 400 penalty units for a first offence, or

(ii) 800 penalty units for a second or subsequent offence.

127CA Responsible person to ensure charter fishing activity is authorised by
licence

(1) The responsible person for a charter fishing activity that is a declared charter

(2)

(3)

fishing activity must not use a boat, or permit a boat to be used, for that charter
fishing activity unless authorised to do so by a charter fishing licence.

Maximum penalty:
(a) in the case of an individual:

(i) 200 penalty units or imprisonment for 6 months (or both) for a first
offence, or

(ii) 400 penalty units or imprisonment for 12 months (or both) for a second
or subsequent offence, or

(b) in the case of a corporation:
(i) 400 penalty units for a first offence, or
(ii) 800 penalty units for a second or subsequent offence.

The use of a boat for a charter fishing activity is authorised by a charter fishing
licence only if:

(a) the responsible person is the holder of a charter fishing licence or acting
with the consent of the holder of a charter fishing licence, and

(b) the licence authorises the use of a boat for the charter fishing activity
concerned, and

(c) the responsible person is in physical possession of that licence at the time
that the boat is used for the charter fishing activity, and

(d) the boat is being used in accordance with that licence.

An employed guide for a guided non-motorised activity is taken to permit a boat
to be used for a guided non-motorised activity when the employed guide acts as
an employed guide in relation to that activity.

127CB Provisions relating to charter fishing licences

(1)

The Minister may issue to a person a licence (a charter fishing licence) that
authorises a boat to be used for any specified declared charter fishing activity.
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(2) A charter fishing licence authorises the use of a single boat at any given time for
the specified declared charter fishing activity, unless the charter fishing activity
is a guided non-motorised activity.

(3) A charter fishing licence that authorises a guided non-motorised activity
authorises the use of a specified number of boats for the activity.

(4) The boat or boats to be used for the specified declared charter fishing activity
need not be identified by the licence, but must comply with any requirements
specified in the licence or in the conditions of the licence.

(5) A charter fishing licence:

(a) is subject to such conditions as are prescribed by the regulations or specified
in the licence, and

(b) remains in force for such period as is specified in the licence, and
(c) may be renewed from time to time in accordance with the regulations, and

(d) may be cancelled or suspended by the Minister in the circumstances
authorised by the regulations.

(6) The regulations may prescribe different classes of charter fishing licences.

(7) The Minister may, at any time, by notice in writing to the holder of a charter
fishing licence, revoke or vary the conditions of the licence or add new
conditions. This subsection does not apply to conditions prescribed by the
regulations.

(8) The holder of a charter fishing licence who contravenes any condition of the
licence, or causes or permits any condition of the licence to be contravened, is
guilty of an offence.

Maximum penalty:
(a) in the case of an individual:

(i) 200 penalty units or imprisonment for 6 months (or both) for a first
offence, or

(ii) 400 penalty units or imprisonment for 12 months (or both) for a second
or subsequent offence, or

(b) in the case of a corporation:

(i) 400 penalty units for a first offence, or

(ii) 800 penalty units for a second or subsequent offence.
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(9) The regulations may make provision for or with respect to charter fishing
licences. In particular, the regulations:

(a) may make provision for or with respect to permitting, prohibiting or
restricting the use of a boat for both declared charter fishing activities and
for declared commercial fishing boat activities (within the meaning of
Division 2 of Part 4), and

(b) may prescribe the fee or fees payable in respect of an application for the
issue or renewal of a licence.

127CC Applications for charter fishing licences
(1) A person may apply to the Minister for the issue of a charter fishing licence.
(2) An application is to be in the form approved by the Minister.

(3) The Minister is required to issue a charter fishing licence if an application for the
licence is duly made, unless the Minister is authorised or required by the
regulations to refuse the application.

(4) Without limiting subsection (3), the regulations may authorise or require the
Minister to refuse an application because of any applicable restriction on the
issue of charter fishing licences (including the maximum number that may be
issued) under a management plan prescribed by the regulations for the charter
fishing industry.

[78] Section 127D Annual contribution to industry costs
Omit “boat licence” wherever occurring in section 127D (1) and (7).
Insert instead “licence”.

[79] Section 127E Responsible person to make records of fishing activities

Omit section 127E (1). Insert instead:

(1) The responsible person for a charter fishing activity must make such records as the
regulations require about any declared charter fishing activity for which the person
is a responsible person.

[80] Section 127E (2)
Omit “master of a charter fishing boat”. Insert instead “responsible person”.
[81] Section 127E (2) (a)

Omit “recreational fishing activities”. Insert instead “declared charter fishing activities”.
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[82] Section 127E (2) (e)

Omit the paragraph. Insert instead:

(e) any period in which the responsible person did not engage in declared charter
fishing activities (that is, use a boat or permit a boat to be used for declared charter
fishing activities).

[83] Section 127E (4) and (5)
Omit “master of a charter fishing boat” wherever occurring.
Insert instead “responsible person”.
[84] Section 127EA Records of declared charter fishing activities—licence holder

Omit section 127EA (1). Insert instead:

(1) The holder of a charter fishing licence must make such records as the regulations
require about declared charter fishing activities that are engaged in under the
authority of the licence.

[85] Section 127EA (2) (a)
Omit “recreational fishing activities”. Insert instead “declared charter fishing activities”.
[86] Section 127EA (2) (e)

Omit the paragraph. Insert instead:

(e) any period in which declared charter fishing activities were not engaged in under
the authority of the licence.

[87]1 Section 127EA (4) and (6)
Omit “boat” wherever occurring.
[88] Section 127EA (5)

Omit the subsection. Insert instead:

(5) The responsible person for a charter fishing activity carried out under the authority
of a charter fishing licence must not fail to provide the holder of the licence with
such information concerning the charter fishing activity as the licence holder may
reasonably require to comply with this section.

Maximum penalty: 200 penalty units.
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[89] Section 127EA (7)
Omit “boat licence is also master of the boat”.

Insert instead “licence is also the responsible person for charter fishing activities carried
out under the licence”.

[90] Section 127F Appeal rights
Omit “boat licence”. Insert instead “licence”.
[91] Part 4A, Division 3

Insert after section 127F:

Division 3 Charter fishing businesses and transfer rules
127G Charter fishing business determinations

(1) The Secretary may, from time to time, determine:

(a) that a business that the Secretary considers to be a separate and
identifiable charter fishing business is a recognised charter fishing business,
and

(b) the charter fishing licences that are components of that charter fishing
business, and

(c) the number and class of seats that are components of that charter fishing
business.

(2) A charter fishing licence is a component of a charter fishing business if the
Secretary considers that the charter fishing licence is held in connection with the
charter fishing business.

(3) A seatis a component of a charter fishing business if the Secretary considers
that the seat is available for use by that business under a charter fishing licence
held in connection with the charter fishing business.

(4) For the purposes of this Act:

(a) a recognised charter fishing business is a business determined by the
Secretary to be a recognised charter fishing business under this section, and

(b) the charter fishing business is comprised of those components that are
determined by the Secretary to be components of the charter fishing
business.

(5) The Secretary may, from time to time, amend or revoke a determination under
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this section by making a further determination.

(6) A determination by the Secretary under this section is called a charter fishing
business determination.

(7) A charter fishing business determination is to be made in accordance with this
Act and any requirements of the regulations.

(8) The Secretary may make a charter fishing business determination at any time:

(a) on his or her own initiative, or

(b) on an application made, in a form and manner approved by the Secretary,
by the person or persons who own the business in respect of which the
determination is sought.

(9) The Secretary is required to give the person or persons who own a business that
is the subject of a charter fishing business determination notice in writing of the
determination.

(10) A reference in or under this Act to the owner of a charter fishing business
is a reference to the person or persons who, from time to time, own a business
that is, or has been, determined to be a recognised charter fishing business by
the Secretary under this section.

127H Allocation of charter fishing business number

(1) The Secretary is to allocate a unique identification number to each recognised
charter fishing business.

(2) The Secretary may endorse a charter fishing licence that is a component of a
recognised charter fishing business with the number allocated to the charter
fishing business.

1271 Register of charter fishing business determinations

(1) The Secretary is required to keep a register of charter fishing business
determinations.

(2) For each charter fishing business determination there is to be recorded in the
register:

(a) the name of the person or persons who own the business the subject of the
determination, and

(b) the number allocated by the Secretary to the charter fishing business, and

(c) particulars of the components of the charter fishing business, and
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(d) such other particulars as are required by the regulations to be recorded in
the register in relation to the charter fishing business.

(3) The register may be kept wholly or partly by means of a computer.

(4) The register is to be made available for public inspection at the head office of
the Department during ordinary business hours.

(5) If the register is kept wholly or partly by means of a computer, subsection (4)
may be complied with by making the contents of the register available on the
website of the Department.

(6) The Secretary may correct any error in or omission from the register.

(7) A certificate signed or purporting to be signed by the Secretary, or a person
employed in the Department who is authorised in writing by the Secretary to
exercise the functions conferred by this subsection, that certifies that, on a
specified date or during a specified period, the particulars contained in the
register as to specified matters were as so specified, is admissible in any
proceedings and is evidence of the matters so certified.

127) Charter fishing business transfer rules

(1) The regulations may make provision for or with respect to the transfer of a
recognised charter fishing business (or components of a recognised charter
fishing business), including by:

(a) prohibiting or restricting any transfer, or specified type of transfer, of a
recognised charter fishing business or any component of a recognised
charter fishing business, and

(b) providing for the recognition of charter fishing rights following the transfer of
a recognised charter fishing business or a component of a recognised charter
fishing business.

(2) Such provisions are referred to as charter fishing business transfer rules.

(3) In particular, the charter fishing business transfer rules may provide that a
person to whom a component of a recognised charter fishing business is
transferred, or purportedly transferred, does not, as a consequence of that
action, acquire any right to hold or be issued with a charter fishing licence unless
all components of the recognised charter fishing business are either transferred
to the person or surrendered to the Minister for cancellation.

(4) The charter fishing business transfer rules may authorise the Minister to cancel
a charter fishing licence if the licence or any other component of the charter
fishing business of which the licence is a component is transferred, or
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purportedly transferred, in contravention of the charter fishing business transfer
rules.

(5) No compensation is payable by or on behalf of the State for the cancellation of a
charter fishing licence in accordance with the charter fishing business transfer
rules.

127K Method for transferring charter fishing businesses and their
components

(1) A transfer of a recognised charter fishing business or a component of a
recognised charter fishing business must be effected:

(a) by electronic transfer (that is, by using the online transfer system), or

(b) by manual transfer (that is, by giving the Secretary notice in writing of the
transfer).

(2) The regulations may prescribe fees for the use of the online transfer system.

(3) For a manual transfer, the notice given to the Secretary must be in an approved
form and must be accompanied by the prescribed fee (if any) for manual
transfers.

(4) A transfer of a recognised charter fishing business or a component of a
recognised charter fishing business does not take effect until the transfer is
confirmed.

(5) An electronic transfer is confirmed if the online transfer system generates a
message to the effect that the transfer is confirmed.

(6) A manual transfer is confirmed if the Secretary gives notice in writing to the
person lodging the transfer that the transfer has been approved.

(7) If a transfer is confirmed, the Secretary must ensure a new charter fishing
business determination is made that recognises the transfer.

(8) This section does not authorise a transfer of a recognised charter fishing
business or a component of a recognised charter fishing business contrary to the
charter fishing business transfer rules.

(9) In this section:

online transfer system means a facility approved by the Secretary that
enables the transfer of recognised charter fishing businesses or their
components by electronic communication.
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[92]-[104] (Repealed)
[105] Section 2200, note
Omit “determination of total allowable catches (ss 26-34)".
Insert instead “fishing determinations and quotas (Part 2A)".
[106] (Repealed)
[107] Section 220ZF Defences
Omit “a permit under section 37" from section 220ZF (1) (a) (iii).
Insert instead “an approval under section 37".
[108]1-[110] (Repealed)

[111] Section 220ZW Licence to harm threatened species, population or ecological
community or damage habitat

Omit “A permit under section 37" from section 220ZW (2).
Insert instead “An approval under section 37".
[112]-[119] (Repealed)
[120] Section 236A Charter Fishing Trust Fund
Insert “activities” after “charter fishing” in section 236A (2) (a).
[121] Section 236A (2) (b)
Omit “boat fishing”. Insert instead “fishing activities”.
[122] Section 236A (2) (c)
Omit “boat operations”. Insert instead “activities”.
[123] Section 236A (2) (d)
Omit “charter fishing boat regulatory controls”.
Insert instead “regulatory controls for charter fishing activities”.
[124] Section 236A (2) (e)
Omit “owners and operators of charter fishing boats”.

Insert instead “owners of charter fishing businesses and operators of boats used for
charter fishing activities”.
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[125] Section 236A (4)

Insert after section 236A (3):

(4) Expressions used in this section that are defined in Part 4A have the same
meanings in this section as they have in that Part.

[126] (Repealed)
[127] Section 241 Engaging in commercial fishing activities

Omit section 241 (2) (a). Insert instead:

(a) if the person is in any waters on a boat while it is used, or purportedly used, under
the authority of a fishing boat licence, or

[128] (Repealed)
[129] Section 258 Power to require information
Omit “of a licensed fishing boat” from section 258 (1) (a).

Insert instead “of a boat being used or purportedly being used under the authority of a
fishing boat licence”.

[130]-[133] (Repealed)
[134] Section 283A Disclosure of information

Omit section 283A (3). Insert instead:

(3) The Department is authorised to disclose to the holder of a charter fishing licence
any information provided to the Department by a responsible person (within the
meaning of Part 4A) in any record made under this Act that relates to the use of a
boat for charter fishing activities that were engaged in, or purportedly engaged in,
under the authority of the licence (including information provided before the licence
holder acquired the licence).

[135] (Repealed)
[136] Section 284 (1) (b)

Omit the paragraph. Insert instead:

(b) the making of a fishing determination by the TAF Committee,
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[137] (Repealed)

[138] Section 286A Certain licences, leases, permits and other rights not personal
property under Personal Property Securities Act 2009 (Cth)

Omit “boat” from section 286A (g).
[139] Section 286A (h)

Omit the paragraph. Insert instead:

(h) quota,
[140] Section 286A (i)
Omit “a permit issued under section 37".
Insert instead “an approval granted under section 37".
[141]-[145] (Repealed)
[146] Schedule 2, heading

Omit the heading and the section reference. Insert instead:
Schedule 2 Total Allowable Fishing Committee

[147] Schedule 2, clause 1

Omit “TAC” from the definition of member. Insert instead “TAF".
[148] Schedule 2, clause 1

Omit the definition of TAC Committee.
[149] Schedule 2, clause 1A

Insert after clause 1:

1A Total Allowable Fishing Committee
(1) There is to be a Total Allowable Fishing Committee (the TAF Committee).

(2) The TAF Committee is to consist of at least 4 members, as follows:

(a) a person appointed by the Minister as the Chairperson of the TAF
Committee, being a person who is neither engaged in the administration of
this Act nor engaged in commercial fishing,

(b) a person appointed by the Minister who is a natural resource economist not
employed by the Government,

Historical version for 23 July 2016 to 7 June 2017 (accessed 2 May 2024 at 14:29) Page 42 of 45


http://www.legislation.gov.au/

Fisheries Management Amendment Act 2015 No 59 [NSW]

(c) a person appointed by the Minister who is a fishery scientist not employed
by the Government,

(d) persons appointed by the Minister who have appropriate fisheries
management qualifications.

[150] Schedule 2, clauses 5 (1) (e), 6 (2) and 8-13
Omit “TAC Committee” wherever occurring. Insert instead “TAF Committee”.
[151] Schedule 2, clause 6 (2)
Omit “section 27 (1) (d)”. Insert instead “clause 1A (2) (d)".
[152] (Repealed)
[153] Schedule 7, clause 12B

Insert after clause 12A:

12B Saving of existing fishing boat licences (2015 amendments)

(1) A fishing boat licence in force under Division 2 of Part 4 immediately before the
amendments made to that Division by the Fisheries Management Amendment
Act 2015, is taken, on the commencement of those amendments, to be a fishing
boat licence issued under that Division, as amended.

(2) The licence remains in force for the period specified in the licence, unless sooner
cancelled or suspended.

[154] Schedule 7, Part 4A

Insert after Part 4:

Part 4A Provisions relating to charter fishing
12C Transition to new form of licence (2015 amendments)

(1) A charter fishing boat licence in force under Part 4A immediately before the
commencement of section 127CB, as inserted by the Fisheries Management
Amendment Act 2015, is taken, on that commencement, to be a charter fishing
licence issued under that section.

(2) The licence remains in force for the period specified in the licence, unless sooner
cancelled or suspended.

(3) The charter fishing licence authorises the use of a boat for any charter fishing
activity specified in the licence that is a declared charter fishing activity.
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(4) The charter fishing licence is taken, from that commencement, to authorise the
use of any one boat at any given time for that charter fishing activity (not
limited to the boat specified in the licence), subject to any requirements relating
to the boat that are specified in the licence, the conditions of the licence orin
any regulations made under clause 2.

[155] (Repealed)
[156] Schedule 7, clause 25A

Insert after clause 25:

25A Change of name of TAC Committee (2015)

(1) The TAF Committee is a continuation of the TAC Committee constituted under
this Act immediately before the commencement of clause 1A of Schedule 2 (as
inserted by the Fisheries Management Amendment Act 2015).

(2) A member or deputy member of the TAC Committee who held office
immediately before that commencement continues to hold office as a member
or deputy member of the TAF Committee for the remainder of his or her term of
appointment, subject to Schedule 2.

Schedule 2 Amendments to Fisheries Management Act 1994 No 38
relating to fish names

[1], [2] (Repealed)
[3] Schedule 4 Endangered species, populations and ecological communities

Omit the matter under the heading “Fish” from Part 1. Insert instead:

Archaeophya adamsi Fraser, 1959 Adam’s Emerald Dragonfly
Austrocordulia leonardi Sydney Hawk Dragonfly
*Maccullochella ikei Rowland Eastern Freshwater Cod
*Maccullochella macquariensis (Cuvier) Trout Cod

*Macquaria australasica (Cuvier, 1830) Macquarie Perch

Southern Purplespotted

Mogurnda adspersa (Castelnau, 1878) Gudgeon, Purple Spotted
Gudgeon
Nannoperca australis Gunther, 1861 Southern Pygmy Perch
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*Nannoperca oxleyana Whitley
Notopala sublineata (Conrad, 1850)

*Prototroctes maraena (Glnther, 1864)

Sphyrna lewini (Griffith & Smith, 1834)

Thunnus maccoyii

[4]1-[8] (Repealed)

Oxleyan Pygmy Perch
River Snail
Australian Grayling

Scalloped Hammerhead
Shark

Southern Bluefin Tuna
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