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Part 1 Preliminary

The Legislature of New South Wales enacts:

Part 1

1.1

1.2

1.3

Preliminary

Name of Act

This Act is the Biodiversity Conservation Act 2016.

Commencement

This Act commences on a day or days to be appointed by proclamation.

Purpose and objects of Act

The purpose of this Act is to maintain a healthy, productive and resilient environment
for the greatest well-being of the community, now and into the future, consistent with
the principles of ecologically sustainable development (described in section 6 (2) of
the Protection of the Environment Administration Act 1991), and in particular:

(a) to conserve biodiversity and ecological integrity at bioregional and State
scales, and

(b) to facilitate ecological sustainable development, and

(c) to improve and share knowledge, including local and Aboriginal knowledge,
about the status and values of biodiversity and of ecosystem services and the
effectiveness of conservation actions.

Consultation note. The definition of “the principles of ecologically sustainable development”

in the Protection of the Environment Administration Act 1991 is to be amended by Schedule 11

to the Bill to require that social considerations (along with economic and environmental

considerations) are effectively integrated in decision-making processes).

That purpose is to be achieved by:

(a) taking conservation and threat abatement action to slow the rate of biodiversity
loss, and

(b) facilitating prioritised investment in conservation on private land to conserve
biodiversity and increase ecosystem services, and

(c) effectively regulating high-risk interactions with wildlife, and

(d) ensuring that land management activities appropriately protect biodiversity
and ecosystem services, and

(e) establishing market-based conservation mechanisms through which
environmental impacts of development and activities can be avoided,
minimised or offset at landscape and site scales, and

(f) establishing a method to assess the impacts of development on biodiversity
values and conservation management actions, and

(g) assessing the extinction risk of species and ecological communities through an
independent and rigorous scientific process, and

(h) collating and sharing data, and monitoring and reporting on the status of
biodiversity and ecosystem services and the effectiveness of conservation
actions, and

(i) drawing on expert advice and knowledge to assist Ministers and officers in
implementing this Act.
Consultation note. This Act, together with the Local Land Services Amendment Act 2016,

are being enacted in response to the Final Report of the Independent Biodiversity Legislation
Review Panel provided to the Minister for the Environment on 18 December 2014.

The Minister for the Environment would be allocated responsibility by the Premier under the
Constitution Act 1902 for the administration of this Act. However, joint administration may be
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allocated with the Minister for Planning or the Minister for Primary Industries for some
provisions of this Act that also relate to their portfolio responsibilities.

1.4 Application of Act to terrestrial environment

This Act applies in relation to animals and plants and not (unless otherwise provided)
in relation to fish and marine vegetation.

Note. The Fisheries Management Act 1994 contains provisions in relation to fish and marine
vegetation.

1.5 Biodiversity values for purposes of Act

1.6

For the purposes of this Act, biodiversity values are the following terrestrial
biodiversity values:

(a) vegetation integrity—being the degree to which the composition, structure and
function of vegetation at a particular site and the surrounding landscape has
been altered from a near natural state,

(b) habitat suitability—being the degree to which the habitat needs of threatened
species are present at a particular site,

(c) Dbiodiversity values, or biodiversity-related values, prescribed by the
regulations.

Consultation note. Values that might be prescribed include soil health (to enable
assessment of the degree to which proposed development impacts on soil salinity or soil
degradation).

Definitions

(1)

In this Act:

accredited biodiversity assessor means a person accredited under Part 6 to prepare
biodiversity assessment reports in accordance with the biodiversity assessment
method.

animal means any animal, whether vertebrate or invertebrate and in any stage of
biological development, but does not include:

(a) humans, or

(b) fish within the meaning of the Fisheries Management Act 1994.

Note. Some types of fish may be included in the definition of animal and some types of animal
may be included in the definition of fish. See section 14.6.

biodiversity assessment method means the biodiversity assessment method
established under Part 6.

biodiversity assessment report means a biodiversity stewardship site assessment
report, a biodiversity development assessment report or a biodiversity certification
assessment report prepared by an accredited biodiversity assessor.

biodiversity certification means biodiversity certification conferred on land under
Part 8 and biodiversity certified land means land on which biodiversity certification
has been conferred and is in force under Part 8.

biodiversity conservation licence means a biodiversity conservation licence issued
under Division 3 of Part 2 and in force.

Biodiversity Conservation Trust or Trust means the Biodiversity Conservation Trust
of New South Wales established under Part 10.

biodiversity credit means a biodiversity credit created by (and in accordance with) a
biodiversity stewardship agreement.

biodiversity offsets scheme —see section 6.2.

biodiversity stewardship agreement means a biodiversity stewardship agreement
made under Division 2 of Part 5.
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Biodiversity Stewardship Payments Fund means the Biodiversity Stewardship
Payments Fund established by Division 7 of Part 6.

biodiversity stewardship site means the land that is designated by a biodiversity
stewardship agreement to be a biodiversity stewardship site for the purposes of this
Act.

Crown land means Crown land within the meaning of the Crown Lands Act 1989,
including Crown land dedicated for a public purpose under that Act.

damage includes remove or relocate.

declared area of outstanding biodiversity value means an area declared under Part 3.
development has the same meaning it has in the Environmental Planning and
Assessment Act 1979.

ecological community means an assemblage of species occupying a particular area.
Environment Agency Head means the Chief Executive of the Office of Environment
and Heritage.

function includes a power, authority or duty, and exercise a function includes
perform a duty.

habitat of animals includes habitat that is periodically or occasionally occupied by
the animals.

harm an animal includes kill, injure or capture the animal, but does not include harm
by changing the habitat of the animal, and attempt to harm an animal includes
hunting or pursuing, or using anything, for the purpose of harming the animal.

key threatening process means a threatening process listed in Schedule 4.
landholder means a person who is the owner of land or who, whether by reason of
ownership or otherwise, is in lawful occupation or possession, or has lawful
management or control, of land.

management action for a biodiversity stewardship site, means an action (or
refraining from an action) on the site in respect of which a biodiversity credit may be
created.

marine vegetation means mangroves, seagrasses or any other species of plant that at
any time in its life cycle must inhabit water (other than fresh water).

native vegetation and clearing vegetation have the same meaning they have in
Part 5A of the Local Land Services Act 2013.

Note. Under that Part of that Act, the clearing of dead or non-native plants on certain
vulnerable land is taken to be the clearing of native vegetation.

owner of land, includes:
(a) every person who, either at law or in equity:
(i) 1is entitled to the land for any estate of freehold in possession, or
(i)  is a person to whom the Crown has lawfully contracted to sell the land

under the Crown Lands Act 1989 or any other Act relating to the
alienation of lands of the Crown, or

(iii)  is entitled to receive, or is in receipt of, or if the land were let to a tenant
would be entitled to receive, the rents and profits in respect of the land,
whether as beneficial owner, trustee, mortgagee in possession or
otherwise, and

(b) aperson who leases land under the Crown Lands Act 1989, the Crown Lands
(Continued Tenures) Act 1989 or the Western Lands Act 1901, and

(c) in the case of community title land under the Community Land Management
Act 1989—the community association in relation to association property or the
proprietor of a lot in relation to development lots, and

(d) any other person who, under the regulations, is taken to be the owner of land.
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2)

pick a plant includes gather, take, cut, remove from the ground, destroy, poison,
crush or injure the plant or any part of the plant.

plant means any plant, whether vascular or non-vascular and in any stage of
biological development, and includes fungi and lichens, but does not include marine
vegetation.

Note. Some types of marine vegetation may be included in the definition of plant and some
types of plant may be included in the definition of marine vegetation. See section 14.6.
private land conservation agreement means a biodiversity stewardship agreement,
a conservation agreement or a wildlife refuge agreement under Part 5.

protected animal means an animal of a species listed or referred to in Schedule 5.
Note. Some protected animals may also be threatened species of animals, but not all
threatened species of animals are protected animals.

protected native plant means a plant of a species listed or referred to in Schedule 6.
Note. Some protected native plants may also be threatened species of plants, but not all
threatened species of plants are protected native plants.

public authority means any public or local authority constituted by or under an Act,
a Public Service agency, a NSW government agency or a State owned corporation,
and includes a person exercising any function on behalf of the authority, agency or
corporation and any person or body declared by the regulations to be a public
authority.

species includes:

(a) adefined sub-species, and

(b) ataxon below a sub-species, and

(c) arecognisable variant of a sub-species or taxon, and

(d) a population of a particular species (being a group of organisms, all of the
same species, occupying a particular area).

threatened ecological community means a critically endangered ecological
community, an endangered ecological community or a vulnerable ecological
community listed in Schedule 2.

threatened species means a critically endangered species, an endangered species or
a vulnerable species listed in Schedule 1.

Threatened Species Scientific Committee or Scientific Committee means the
Threatened Species Scientific Committee established under Division 7 of Part 4.

threatening process means a process that threatens, or that may threaten, the survival
or evolutionary development of species or ecological communities.

Tier 1, Tier 2, Tier 3, Tier 4 or Tier 5 penalty, in relation to an offence, indicates the
maximum penalty that a court may impose for the offence—see section 13.1 for the
relevant maximum amounts.

In this Act, a reference to a person entitled to the benefit of a covenant includes, in
the case of a covenant imposed under section 88D or 88E of the Conveyancing Act
1919, a reference to a prescribed authority (within the meaning of those sections) or
a person entitled to exercise, on behalf of the Crown, the functions of a prescribed
authority under those sections.
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Part 2 Protection of animals and plants

Division 1

Notes.

Offences

1. Division 2 provides defences in any proceedings for an offence under this Division.
2. For civil enforcement—see Part 13.

21 Harming animals

2.2

2.3

(M

2)

A person who harms or attempts to harm:

(@)
(b)
(©)

an animal that is of a threatened species, or
an animal that is part of a threatened ecological community, or
a protected animal,

is guilty of an offence.
Maximum penalty (includes additional penalty for each animal):

(a)

(b)
(©)

in the case of an animal that is (or is part of) a threatened species or threatened
ecological community (other than a vulnerable species or community)—
Tier 1 penalty or imprisonment for 2 years, or both, or

in the case of an animal that is (or is part of) a vulnerable species or vulnerable
ecological community—Tier 3 penalty, or

in any other case—Tier 4 penalty.

If the act that harms an animal is the clearing of native vegetation by or on behalf of
a landholder on category 1—exempt land under Part SA of the Local Land Services
Act 2013, the person does not commit an offence under this section unless it is
established that the person knew that the act would be likely to harm the animal.

Picking plants

(1

2)

A person who picks:

(@)
(b)
(©)

a plant that is of a threatened species, or
a plant that is part of a threatened ecological community, or
a protected native plant,

is guilty of an offence.
Maximum penalty (includes additional penalty for each plant):

(a)

(b)
(©)

in the case of a plant that is (or is part of) a threatened species or threatened
ecological community (other than a vulnerable species or community)—
Tier 1 penalty or imprisonment for 2 years, or both, or

in the case of a plant that is (or is part of) a vulnerable species or vulnerable
ecological community—Tier 3 penalty, or

in any other case—Tier 4 penalty.

In any prosecution for an offence under this section, proof that a plant was found in
the possession of the person charged is prima facie evidence that the person picked
the plant.

Damaging the biodiversity values of declared areas of outstanding biodiversity value

A person who damages the biodiversity values of a declared area of outstanding
biodiversity value is guilty of an offence.

Maximum penalty: Tier 1 penalty or imprisonment for 2 years, or both.
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24

2.5

2.6

Damaging habitat of threatened species or ecological community

(1)

2)

A person:

(a) who damages any habitat of a threatened species or threatened ecological
community, and

(b)  who knows that it is the habitat of any such species or community,

is guilty of an offence.
Maximum penalty: Tier 1 penalty or imprisonment for 2 years, or both.

A person who damages habitat of a threatened species or threatened ecological
community in the course of carrying out any unlawful activity is taken to know that
it was habitat of that kind unless the person establishes that the person did not know
it was habitat of that kind.

Dealing in animals or plants

(1)

2)

)
4)
)

A person who deals in or attempts to deal in:

(a) an animal or plant that is of a threatened species, or

(b) an animal or plant that is part of a threatened ecological community, or
(c) aprotected animal or protected native plant,

is guilty of an offence.

Maximum penalty (includes additional penalty for each animal or plant):

(a) inthe case of an animal that is (or is part of) a threatened species or threatened
ecological community (other than vulnerable species or community)—Tier 1
penalty or imprisonment for 2 years or both, or

(b) in the case of a plant that is (or is part of) a vulnerable species or vulnerable
ecological community—Tier 3 penalty, or

(c) in any other case—Tier 4 penalty.

For the purposes of this section, a person deals in animals or plants if the person:
(a) sells or buys the animals or plants, or

(b) trades in animals or plants, or

(c) imports into, or exports from, New South Wales the animals or plants, or
(d) possesses the animals or plants.

This section applies to an animal or plant, whether or not it is a living animal or plant,
and extends to a part of an animal or plant.

The regulations may exclude a dealing of a kind described in the regulations from the
application of this section.

In this section:

buy, sell, trade, import or export includes:

(a) advertise or hold out as being prepared to buy, sell, trade, import or export
animals or plants, and

(b) deliver or receive animals or plants for the purpose of their sale, purchase,
trade, import or export.

possess includes having custody or control.

Liberating animals

(1)

A person who, without authority, liberates in New South Wales any animal (other
than a protected animal) is guilty of an offence.
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2)
)

A person who, without authority, liberates a captured protected animal in a place
other than the place of its capture is guilty of an offence.

In this section, without authority means without the authority conferred by a
biodiversity conservation licence under Division 3 or by the regulations.

Maximum penalty: Tier 3 penalty.

2.7 Protection of marine mammals

(1)

2

)

4)

)

In this section:
marine mammal means an animal of the order of Cetacea, Sirenia or Pinnipedia.

The regulations may make provision for or with respect to the protection, care or
preservation of marine mammals, including prohibiting or regulating:

(a) approaching a marine mammal any closer than the distance prescribed by the
regulations, or

(b) interfering with or doing any other thing in relation to a marine mammal.

Any such regulation may impose a tier 2 penalty for an offence against any such
regulation, and may impose a tier 1 penalty or imprisonment for 2 years, or both, for
any such offence if the offence is committed in the course of commercial operations
relating to the killing of marine mammals.

Any such regulation may provide that any action prohibited by the regulation in
relation to marine mammals constitutes harming a marine mammal for the purposes
of this Act.

A biodiversity conservation licence is not to be issued under Division 3 to authorise
a person to harm or obtain a marine mammal for exhibition or other purposes unless
the person issuing the licence is satisfied that the marine mammal is required for
genuine scientific or educational purposes or any other purpose connected with the
conservation or protection of marine mammals.

Division 2 Defences

2.8 Acts authorised under other legislation etc

(1)

It is a defence to a prosecution for an offence under Division 1 if the person charged
establishes any of the following in relation to the act that constitutes the offence:

(a) Planning approval etc
The act was necessary for the carrying out of:
(i) development in accordance with a development consent within the
meaning of the Environmental Planning and Assessment Act 1979, or
(i)  development that is exempt development under that Act, or

Note. Section 76 (3) of that Act provides that development carried out in an area
of outstanding biodiversity value or in a wilderness area is not authorised
exempt development.

(iii)  an activity by a determining authority within the meaning of Part 5 of
that Act that was carried out after compliance with that Part, or

(iv)  anactivity authorised by an approval granted by a determining authority
within the meaning of Part 5 of that Act after compliance with that Part,
or

(v) anapproved transitional Part 3A project under Schedule 6A to that Act,
or

(vi)  State significant infrastructure approved under Part 5.1 of that Act.
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(b)

(©)

(d)

(e)

&)

(2

(h)

(1)

Authorised clearing of native vegetation—rural areas

The act was necessary for the purpose of clearing native vegetation authorised
under Part 5A of the Local Land Services Act 2013 or was picking plants in
category 1-exempt land within the meaning of that Part.

Authorised removal of trees etc—urban areas

The act was picking plants and was necessary for the purpose of removing a
tree or other plant authorised by a permit or other authorisation under an
environmental planning instrument made under section 26 (4) of the
Environmental Planning and Assessment Act 1979.

Rural fires authorisation
The act was:

(i) an emergency fire fighting act or emergency bush fire hazard reduction
work within the meaning of Rural Fires Act 1997, or

(i1)  bush fire hazard reduction work to which section 100C (4) of the Rural
Fires Act 1997 applies or vegetation clearing work under section 100R
of that Act.

Electricity network operator bush fire risk mitigation direction on
private bush fire prone lands

The act was picking plants and was required to be done to give effect to a
direction of a network operator under Division 2A of Part 5 of the Electricity
Supply Act 1995.

State emergency authorisation

The act was authorised to be done by or under the State Emergency and Rescue
Management Act 1989 or the State Emergency Service Act 1989 and was
reasonably necessary in order to avoid a threat to life or property.

Plantation operations authorisation

The act was reasonably connected with the carrying out of a plantation
operation on an authorised plantation in accordance with the Plantations and
Reafforestation Act 1999, the conditions of the authorisation and the
provisions of the Plantations and Reafforestation Code applying to the
plantation.

Consultation note. Exempt farm forestry under that Act (small scale plantation
operations) is exempt from the planning legislation (s 47) but is not exempt from NPW
Act/Threatened Species Conservation Act (s 48). However, while exempt farm forestry
does not require authorisation under the Plantations and Reafforestation Act it can be
authorised, and accordingly authorisation and compliance with the Code under that Act
would then provide exemption from threatened species/native plant offences.

Forestry operations authorisation
The act was reasonably connected with:

(1) the carrying out of a forestry operation in a State forest or other
Crown-timber land to which an integrated forestry operations approval
under Part 5B of the Forestry Act 2012 applies, being a forestry
operation that is carried out in accordance with the approval, or

(i) the carrying out of private native forestry in an area under and in
accordance with the Private Native Forestry Code under the Native
Vegetation Regulation 2013, as in force before the repeal of that
Regulation.

Private land conservation agreements

The act was authorised by, and done in accordance with, a private land
conservation agreement.
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2)

() Non-commercial hobby activities

The act was not done for commercial purposes and was picking plants that
were cultivated by the person as a hobby or were cultivated by another person
as a hobby.

(k) Plants obtained from commercial plant growers

The act was picking plants that were obtained from a person who was
authorised to grow and sell them by a licence issued under this Act.

(1) Officials enforcing Act

The act was done by a person engaged in the administration of this Act for the
purposes only of determining whether this Act or the regulations have been
contravened or of exercising any other official function of the person.

In the case of an act done in a declared area of outstanding biodiversity value,
(a) the defences under subsection (1) (¢), (h), (j) and (k) do not apply, and

(b) the defence under subsection (1) (b) only applies to an act that was necessary
for the purpose of clearing of native vegetation authorised by an approval
granted by the Minister for Primary Industries under Division 6 of Part 5A of
the Local Land Services Act 2013.

Note. Other Acts authorise particular activities despite harm to animals or picking plants eg

section 6A of the Game and Feral Animal Control Act 2002 with respect to hunting game

animals authorised by a game hunting licence, or native game birds under a native game bird
management licence.

2.9 Acts authorised by regulations (including adopted codes of practice)

It is a defence to a prosecution for an offence under Division 1 if the person charged
establishes that the act that constitutes the offence was authorised by the regulations
made for the purposes of this Division, including any code of practice adopted by the
regulations.

Consultation note. The following exemptions from offences relating to harm to animals are
to be included in the regulations:

(@) Purple swamphens—(during 1 January to 30 April and 1 December to 31 December in
the local government areas of Berrigan, Carrathool (south of the Mid Western
Highway), Conargo, Corowa (limited to the Berriquin and West Corurgan irrigation
districts), Deniliquin, Griffith, Hay, Leeton, Murray, Murrumbidgee, Narrandera, Urana
and Wakool, except areas reserved under the National Parks and Wildlife Act.

(b)  Australian raven, forest raven, little raven, Australian crow, little crow-all areas except
the counties of Camden, Cumberland and Northumberland or areas reserved under the
National Parks and Wildlife Act.

(c)  Sulphur crested cockatoo, Galah—all areas within the Central or Western Divisions
under the Crown Lands Act except areas reserved under the National Parks and
Wildlife Act.

2.10 Acts authorised by biodiversity conservation licence

Division 3

It is a defence to a prosecution for an offence under Division 1 if the person charged
establishes that the act that constitutes the offence was authorised by, and done in
accordance with, a biodiversity conservation licence under Division 3.

Biodiversity conservation licences

2.11 Licences to do acts that would otherwise constitute offence

The Environment Agency Head may grant a licence (a biodiversity conservation
licence) to a person that authorises the doing of an act that would otherwise constitute
an offence under Division 1 or under any other provision of this Act.
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2.12 Applications for licences

(1)

2)

3)

An application for a biodiversity conservation licence:

(a) s to be made to the Environment Agency Head in the form approved by that
Agency Head and containing the information required by that Agency Head,
and

(b) is to be accompanied by the standard application fee prescribed by the
regulations.

If the Environment Agency Head considers that the cost of determining a particular
application for a biodiversity conservation licence exceeds the standard application
fee, that Agency Head may require the applicant to pay an additional amount for the
determination of the application if the additional amount is calculated in accordance
with a methodology published by the Environment Agency Head and does not
exceed the additional reasonable costs of determining that application.

Note. See section 14.5 with respect to recovery, waiver or refund of fees.
The Environment Agency Head may require the applicant for a biodiversity

conservation licence to provide such additional information as the Environment
Agency Head may require to determine the application.

2.13 Grant or refusal and variation of licence

(1

2)

3)
4)

)

(6)

If an application for a biodiversity conservation licence is duly made, the
Environment Agency Head may:

(a) grant the licence, or
(b) refuse to grant the licence.

A biodiversity conservation licence may be granted unconditionally or subject to
such conditions as are specified or referred to in the licence or as are prescribed by
the regulations.

A biodiversity conservation licence may be granted for the period specified in the
licence.

The Environment Agency Head may, by notice served on the holder of a biodiversity
conservation licence, vary the licence. A licence may be varied on the application of
the holder of the licence or on the initiative of the Environment Agency Head.

The variation of a biodiversity conservation licence includes the addition, removal or
amendment of a condition of the licence (other than a condition prescribed by the
regulations).

To avoid doubt, the Environment Agency Head is not a determining authority for the
purposes of Part 5 of the Environmental Planning and Assessment Act 1979 when
granting or varying a biodiversity conservation licence.

2.14 Conditions of licences

The conditions that may be imposed on a biodiversity conservation licence include:

(a) minimum standards relating to the accommodation, care, rescue,
rehabilitation, release or humane killing of animals, or

(b) the places at which animals are to be kept, or
(c) the keeping of records, or

(d) conditions on any other matter that the Environment Agency Head considers
appropriate in the circumstances.
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2.15 Cancellation or suspension of licences

The Environment Agency Head may, by notice served on the holder of a biodiversity
conservation licence, suspend or cancel the licence for any reason the Environment
Agency Head thinks appropriate.

2.16 Reasons for, and appeals against, licensing decisions

(1)

2)

)
4)
)

In this section:

licensing decision means a decision of the Environment Agency Head:
(a) to refuse an application for a biodiversity conservation licence, or
(b) to grant a biodiversity conservation licence subject to conditions, or
(c) to vary a biodiversity conservation licence, or

(d) to suspend or cancel a biodiversity conservation licence.

The Environment Agency Head is required to provide a written statement of reasons
for a licensing decision if the applicant or holder of the licence makes a written
request for the statement of reasons.

An applicant for, or the holder of, a biodiversity conservation licence may appeal to
the Land and Environment Court against a licensing decision.

The appeal is to be made within the time and in the manner prescribed by the rules
of the Court.

The lodging of an appeal does not, except to the extent the Court otherwise directs in
relation to the appeal, operate to stay the decision appealed against.

Consultation note. Additional/consequential provisions may be required in relation to the
standard provisions that apply to merit appeals to the Court.

217 Regulations relating to licences

(1)

)

Division 4

The regulations may make provision for or with respect to biodiversity conservation
licences and, in particular, for or with respect to the following:

(a) the assessment of applications for licences (including mandatory impact
assessment requirements carried out by or behalf of the applicant),

(b) the eligibility of persons to be granted a licence,
(c) different classes of licences,

(d) the conditions of licences,

(e) the obligations of the holders of licences,

(f) the accreditation of providers of wildlife rehabilitation services and the
services to which the accreditation relates that are to be taken to be the subject
of a biodiversity conservation licence.

The regulations may create a separate offence in relation to a contravention of the
conditions of a licence or the obligations of the holder of a licence. In that case, a
defence to a prosecution for an offence under Division 1 extends to a prosecution for
an offence under any such regulation.

Miscellaneous provisions

2.18 Liability of landholder for offences relating to harming etc animals and plants

(1

In any proceedings for an offence under Division 1, the landholder of any land on
which the offence is alleged to have occurred is taken to have carried out the activity
constituting the alleged offence unless it is established that:

(a) the activity was carried out by another person, and
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2)
)

(b) the landholder did not cause or permit the other person to carry out the activity.

This section does not prevent proceedings being taken against the person who
actually carried out the activity.

This section does not apply to an offence under section 2.5 (Dealing in animals or
plants) or any other offence excluded by the regulations.

2.19 Protected animals (unless excluded) to be property of the Crown

(1)

2
€)
4)

)

In this section:
excluded protected animal means:

(a) aprotected animal that is, at the time of birth, in the lawful possession of any
person other than the Crown, or

(b) aprotected animal imported into New South Wales, or

(c) aprotected animal that was, before the commencement of the National Parks
and Wildlife Act 1974 on 1 January 1975, lawfully taken or in the lawful
possession of any person other than the Crown and that had not been liberated
before 1 January 1975, or

(d) aprotected animal of a class prescribed by the regulations for the purposes of
this definition.

protected animal includes an animal of (or part of) a threatened species or threatened
ecological community.

A protected animal (other than an excluded protected animal) is, until lawfully
captured or killed, deemed to be the property of the Crown.

A protected animal is, when liberated in New South Wales, deemed to be the
property of the Crown.

A protected animal that is deemed by this section to be the property of the Crown
does not cease to be the property of the Crown merely because a person other than
the Crown:

(a) takes possession of it because it is incapable of fending for itself in its natural
habitat, or

(b) takes or obtains it under and in accordance with a biodiversity conservation
licence that declares that any animal so taken or obtained remains the property
of the Crown.

The progeny of any protected animal that was born at a time when the protected
animal was in the possession of a person in the circumstances referred to in
subsection (4) is, at the time of birth, deemed to be in the lawful possession of the
Crown instead of that person.
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Part 3

Areas of outstanding biodiversity value

3.1 Declaration of areas of outstanding biodiversity value

(1)
2)

The Minister for the Environment may, in accordance with this Part, declare any area
in the State to be an area of outstanding biodiversity value.

An area is so declared by publication of a notice of the declaration on the NSW
legislation website.

Consultation note. The savings and transitional provisions of the Bill will deem existing
areas declared as critical habit under the Threatened Species Conservation Act 1995 to be
declared areas of outstanding biodiversity value. These areas currently include the critical
habitat for the Little Penguin population at Manly, for the Mitchell’s Rainforest Snail in Stotts
Island Nature Reserve, for the Gould’'s Petrel on Cabbage Tree Island and for the Wollemi
Pine.

3.2 Areas eligible to be declared

(1

2

An area may be declared as an area of outstanding biodiversity value if the Minister
for the Environment is of the opinion that (in accordance with any criteria prescribed
by the regulations):

(a) the area is important at a state, national or global scale, and
(b) the area makes a significant contribution to the persistence of at least one of
the following:
(1) multiple species or at least one ecological community,
(ii)) irreplaceable biological distinctiveness,
(iii))  ecological processes or ecological integrity,
(iv)  outstanding ecological value for education or scientific research.

Consultation note. It is not proposed to declare, as areas of outstanding biodiversity value,
areas of properties where non-commercial hobby activities are carried out or where plant
activities by commercial plant growers are carried out.

The declaration of an area may relate to, but is not limited to, protecting threatened
species or ecological communities, connectivity, climate refuges and migratory
species.

Consultation note. The declaration of areas of outstanding biodiversity value is intended to

be recognised as a priority for investment in the Biodiversity Conservation Investment Strategy
under Division 1 of Part 5.

3.3 Procedural requirements before areas declared

(D

Before an area is declared to be an area of outstanding biodiversity value:

(a) the Environment Agency Head must recommend the declaration of the area,
and

(b) the Environment Agency Head must notify landholders whose land is within
the proposed area, and public authorities who exercise functions in relation to
land within the proposed area, of the recommendation to declare the area, and

(c) the Environment Agency Head must give those landholders and public
authorities a reasonable opportunity to make submissions with respect to the
recommendation to declare the area, and

(d) the public consultation required by Part 9 has been undertaken in relation to
the proposed declaration of the area, and

(e) the Environment Agency Head must seek and consider the advice of the
Threatened Species Scientific Committee and the Biodiversity Conservation
Trust.
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2)

)

The Environment Agency Head may amend or not proceed with a recommendation
following consideration of any such advice or any submissions from landholders,
public authorities or others.

A declaration is not invalid because of any failure to fully comply with this section.

3.4 Requirements following declaration of area

(1)

2)

After an area is declared to be an area of outstanding biodiversity value:

(a) the Environment Agency Head is to notify the making of the declaration to any
landholder whose land is within the proposed area and any public authorities
who exercise functions in relation to land within the proposed area, and

(b) the Minister for the Environment is to take reasonable steps to enter into a
private land conservation agreement with any landholder whose land is within
the proposed area.

The Environment Agency Head is to notify any such landholder or public authority
of the amendment or revocation of the declaration.

3.5 Amendment or revocation of declaration

(1)

2)

)

A declaration of an area of outstanding biodiversity value may be amended or
revoked by the Minister for the Environment by notice published on the NSW
legislation website.

The declaration of an area is not to be revoked (or amended to remove any part of the
area from the declaration) unless the Minister for the Environment is of the opinion
that the area (or part of the area) is not eligible to be declared or that the procedures
of this Part for making the declaration were not complied with.

The procedure that applies under this Part to the making of a declaration applies
(subject to the regulations) to the amendment or revocation of a declaration.

3.6 Regulations with respect to declared areas

The regulations may make provision for or with respect to:

(a) the declaration (or the amendment or revocation of a declaration) of an area of
outstanding biodiversity value, or

(b)  the protection of declared areas of outstanding biodiversity value.

Consultation note. The regulations will continue the existing protections in the Threatened
Species Conservation Regulation 2010—Part 3 (the Little Penguin population at Manly) and
Part 4 (the Wollemi Pine).
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Part 4

Division 1

Threatened species and threatened ecological
communities

Preliminary

4.1 Definition of “listing” threatened species or ecological communities

Division 2

In this Part:

listing of species, ecological communities or key threatening processes includes a
reference to changing the listing of species, ecological communities or key
threatening processes (whether by omitting the listing or by moving the listing from
one Schedule to another Schedule or to a different part of a Schedule).

Listing of species and ecological communities

4.2 Lists of species and ecological communities

(D

)

)

Schedule 1 contains a list of threatened species of animals and plants for the purposes
of this Act, comprising the following:

(a) critically endangered species,
(b) endangered species,
(¢) vulnerable species.

Schedule 2 contains a list of threatened ecological communities of animals and plants
for the purposes of this Act, comprising the following:

(a) critically endangered ecological communities,

(b) endangered ecological communities,

(¢) vulnerable ecological communities.

Schedule 3 contains a list of extinct species and collapsed ecological communities of
animals and plants for the purposes of this Act.

Note. The schedules identify species and ecological communities that are considered to be
threatened nationally under the Environment Protection and Biodiversity Conservation Act
1999 of the Commonwealth.

4.3 General eligibility for listing

(1)

2)

A species is eligible to be listed under this Part as a threatened species, or as part of
a threatened ecological community, only if it is:

(a) a species of animal that is native to New South Wales or that is known to
periodically or occasionally migrate to New South Wales, or

(b) aspecies of plant that is native to New South Wales.

An animal or plant is native to New South Wales if it was established in New South
Wales before European settlement.
Note. The definition of animal in this Act excludes fish and the definition of plant excludes

marine vegetation (subject to section 14.6). Listing and protection of threatened species of fish
or marine vegetation is dealt with in Part 7A of the Fisheries Management Act 1994.

4.4 Specific eligibility criteria for listing threatened species

(1)

A species is eligible to be listed as a critically endangered species if, in the opinion
of the Scientific Committee, it is facing an extremely high risk of extinction in New
South Wales in the immediate future, as determined in accordance with criteria
prescribed by the regulations.
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2)

)

4)

A species is eligible to be listed as an endangered species if, in the opinion of the
Scientific Committee:

(a) itis facing a very high risk of extinction in New South Wales in the near future,
as determined in accordance with criteria prescribed by the regulations, and

(b) itis not eligible to be listed as a critically endangered species.

A species is eligible to be listed as a vulnerable species if, in the opinion of the
Scientific Committee:

(a) itis facing a high risk of extinction in New South Wales in the medium-term
future, as determined in accordance with criteria prescribed by the regulations,
and

(b) itisnot eligible to be listed as an endangered or critically endangered species.
A population is not eligible to be listed as a threatened species if the species to which

the population belongs is separately listed (whether of the same or of a higher or
lesser threatened category).

4.5 Specific eligibility criteria for listing threatened ecological communities

(1)

2)

3)

An ecological community is eligible to be listed as a critically endangered
ecological community if, in the opinion of the Scientific Committee, it is facing an
extremely high risk of extinction in New South Wales in the immediate future, as
determined in accordance with criteria prescribed by the regulations.

An ecological community is eligible to be listed as an endangered ecological
community if, in the opinion of the Scientific Committee:

(a) itis facing a very high risk of extinction in New South Wales in the near future,
as determined in accordance with criteria prescribed by the regulations, and

(b) itis not eligible to be listed as a critically endangered ecological community.

An ecological community is eligible to be listed as a vulnerable ecological
community if, in the opinion of the Scientific Committee:

(a) itis facing a high risk of extinction in New South Wales in the medium-term
future, as determined in accordance with criteria prescribed by the regulations,
and

(b) it is not eligible to be listed as an endangered or critically endangered
ecological community.

4.6 Specific eligibility criteria for listing extinct species and collapsed ecological
communities

(1)

2)

A species is eligible to be listed as an extinct species at a particular time if, in the
opinion of the Scientific Committee, it has not been recorded in its known or
expected habitat in New South Wales, despite targeted surveys, over a time frame
appropriate, in the opinion of the Scientific Committee, to its life cycle and form.

An ecological community is eligible to be listed as a collapsed ecological
community at a particular time if, in the opinion of the Scientific Committee, all
occurrences of the ecological community have moved outside the natural range of
spatial and temporal variability in terms of its composition, structure or function.

4.7 Regulations prescribing eligibility criteria for listing

A regulation that prescribes criteria for the purposes of this Division is not to be made
unless the Minister for the Environment certifies in writing that:

(a) the criteria are based on scientific principles only, and
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(b) any criteria for listing under the Environment Protection and Biodiversity
Conservation Act 1999 of the Commonwealth were given due consideration
before the regulation was made.

Division 3 Procedure for listing (other than provisional listing)

4.8

4.9

410

4.11

412

413

Operation of Division

(1)  This Division sets out the procedure for listing species and ecological communities
in Schedules 1, 2 or 3.

(2) This Division does not apply to a provisional listing under Division 4.

Scientific Committee responsible for listing
The Scientific Committee is responsible for determining the listing of species and
ecological communities.

Who may initiate listing

(1) The Scientific Committee may determine the listing of species and ecological
communities on its own initiative.

(2) The Scientific Committee may also determine the listing of species and ecological
communities:

(a) following a request by the Minister for the Environment, or
(b) on anomination under this Division of any other person.

Nomination for listing

(1) A nomination by any person for listing threatened species or ecological communities
must:

(a) be made in writing to the Scientific Committee, and
(b) include any information required by the Scientific Committee.

(2) The Scientific Committee may request the person making the nomination to provide
additional information about the nomination before it deals with the nomination.

(3) The Scientific Committee, with the concurrence of the Environment Agency Head,
may publish guidelines from time to time about the making of nominations,
including on the themes for listing classes of animals or plants to fill gaps in current
listings.

(4) The Scientific Committee is to give notice of a duly made nomination to the
Environment Agency Head within 14 days after the nomination is provided to
members of the Scientific Committee.

Priority assessment of nominations for listing and other work of Committee

(1)  The Scientific Committee is required to prioritise the assessment of the nominations
for listing species or ecological communities.

(2) The priorities are to be reviewed at least on an annual basis.

(3) The priorities for assessment determined by the Scientific Committee are to be
published on a government website maintained by the Environment Agency Head.

Consideration of nomination for listing

(1) The Scientific Committee may consider different nominations about the same subject
together.
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2)

3)

The Scientific Committee may reject a nomination if:
(a) the subject of the nomination has already been dealt with, or
(b) the nomination is vexatious, or

(¢) the information required to be included in the nomination, or which is
requested by the Scientific Committee, is not included or provided or is not
considered to be adequate.

If the Scientific Committee rejects a nomination, it is to notify the Environment
Agency Head and the person who made the nomination and is to give reasons for the
rejection.

4.14 Scientific Committee’s preliminary determination

(1)

)

3)

The Scientific Committee is to make a preliminary determination as to whether a
proposal to list a species or ecological community should be supported or not
supported.

As soon as possible after making a preliminary determination, the Scientific
Committee must:

(a) ina case involving a nomination, notify the person who made the nomination
and the Environment Agency Head, and

(b) in a case of a proposal raised on its own initiative or in response to a request
from the Minister for the Environment, notify the Minister and the
Environment Agency Head, and

(c)  publish notice of, and invite submissions on, its preliminary determination in
accordance with any requirements of the regulations.

The Scientific Committee is to consider written submissions duly received by it in
accordance with the published notice.

4.15 Scientific Committee’s final determination

(1
2)
3)

4)

The Scientific Committee must either accept or reject a proposal for listing a species
or ecological community and must give reasons for its determination.

The reasons for a determination are to include reference to such of the criteria for
listing as may be relevant to the determination.

In a case involving a nomination, the Scientific Committee must make a final
determination within 6 months after the closing date for making submissions to the
Scientific Committee about its preliminary determination on the matter.

Failure to make a final determination within the period required by this section does
not affect the validity of the determination.

4.16 Publication of final determination

(1)
2

A final determination of the Scientific Committee is made on its publication on the
NSW legislation website.

On making a final determination, the Scientific Committee must, as soon as
practicable:

(a) ina case involving a nomination, notify the person who made the nomination
of the final determination, and

(b) notify the Environment Agency Head of the final determination, and

(c) publish notice of, and reasons for, the final determination in accordance with
any requirements of the regulations.
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417

418

419

4.20

(3) The validity of a final determination cannot be questioned in any legal proceedings
except those commenced in a court by any person within 6 months of the date of
public notice of the final determination.

Revision of Schedule on publication of final determination

Schedule 1, 2 or 3 (as the case requires) is amended to give effect to a final
determination of the Scientific Committee on the date on which the final
determination is published on the NSW legislation website or on such later date
provided in the final determination for its commencement.

Lists to be kept under review

The Scientific Committee must, in accordance with the regulations, keep the lists of
species and ecological communities under review and must, at least every 5 years,
determine whether any changes to the lists are necessary.

Minor amendments to Schedules

(1) The Scientific Committee may make and publish a final determination under this
Division to amend the list of species or ecological communities without following
the procedure set out in this Division if, in the opinion of the Scientific Committee,
the amendment is necessary or desirable for any of the following purposes:

(a) to reflect any change in the name of a listed species or a reclassification of a
listed species into further species as a result of taxonomic revision,

(b)  to correct any minor error or omission,

(c) to clarify a description of an ecological community (including to reflect new
surveys or research information).

(2) Any such determination is not to alter the listing status of a particular species or
ecological community or the particular area of an ecological community.

Restriction on releasing certain information relating to listing etc

(1) The Minister of the Environment may, at the request of the Scientific Committee,
authorise the Scientific Committee to restrict access to:

(a) information provided to the Scientific Committee related to the location of
threatened species or ecological communities, or

(b) information provided to the Scientific Committee that may identify any
individual who made a nomination or submission under this Part in relation to
the listing or provisional listing of a species or ecological community.

(2) The Minister may authorise the restriction of access to information referred to in
subsection (1) (a) if satisfied that it is in the public interest to do so.

(3) The Minister may authorise the restriction of access to information referred to in
subsection (1) (b) if satisfied that it is necessary to do so to protect the individual
concerned from intimidation, harassment, physical threats or other unwarranted
reprisals in connection with the making of the nomination or submission.

Division 4 Procedure for provisional listing of endangered or critically

4.21

endangered species on emergency basis

Operation of Division

This Division sets out the procedure for provisionally listing an endangered or
critically endangered species on an emergency basis.
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4.22 Scientific Committee responsible for provisional listing

The Scientific Committee is responsible for determining whether any species should
be provisionally listed under this Division.

4.23 Eligibility for provisional listing
A species is eligible to be provisionally listed under this Division if, in the opinion
of the Scientific Committee:
(a) the species:

(1) although not previously known to have existed in New South Wales, is
believed on current knowledge to be native to New South Wales, or

(i)  is subject to an immediate and significant threat of extinction, or

(iii)) was presumed to be extinct in New South Wales but has been
rediscovered, and

(b) the species is not listed in Schedule 1 as an endangered or critically
endangered species.

4.24 Who may initiate provisional listing

(1) The Scientific Committee may determine to provisionally list a species under this
Division on its own initiative.

(2) The Scientific Committee may also determine to provisionally list a species under
this Division:
(a) following a request by the Minister for the Environment, or
(b)  on a nomination under this Division of any other person.

4.25 Making nomination for provisional listing

(1) A nomination by any person for the provisional listing of an endangered or critically
endangered species must:

(a) be made in writing to the Scientific Committee, and
(b) include any information required by the Scientific Committee.

(2) The Scientific Committee may request the person making the nomination to provide
additional information about the nomination before it deals with the nomination.
4.26 Consideration of nomination for provisional listing by Scientific Committee

The provisions of Division 3 relating to the consideration by the Scientific
Committee of a nomination for listing apply also to a nomination for the provisional
listing of a species under this Division.

4.27 Publication of determination for provisional listing

(1) A determination for provisional listing is made by the Scientific Committee on its
publication on the NSW legislation website.

(2) On making a determination for provisional listing, the Scientific Committee must, as
soon as practicable:

(a) 1in a case involving a nomination, notify the person who made the nomination
of the determination, and

(b) notify the Environment Agency Head of the determination, and

(c) publish notice of, and reasons for, the determination in accordance with any
requirements of the regulations.
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4.28 Effect of publication of determination for provisional listing

Schedule 1, 2 or 3 (as the case requires) is amended to give effect to a determination
for provisional listing on the date on which the determination is published on the
NSW legislation website. The amendment ceases to have effect when the provisional
listing ceases to have effect under this Division.

4.29 Scientific Committee to review status of provisionally listed species

(1) As soon as practicable after the publication of a determination under this Division,
the Scientific Committee must review the status of a provisionally listed species to
determine whether or not the species should be listed in Schedule 1 as a threatened
species.

(2) The requirements of Division 3 relating to the making of preliminary and final
determinations for listing apply to the review of a provisional listing.

4.30 Termination of provisional listing

The provisional listing of a species under this Division ceases to have effect:

(a) when the Scientific Committee makes a final determination in accordance
with Division 3 on whether the species should or should not be listed, or

(b)  within 2 years after the provisional listing,
whichever first occurs.

Division 5 Key threatening processes

4.31 List of key threatening processes

Schedule 4 contains a list of key threatening processes for the purposes of this Act.

4.32 Processes eligible for listing as key threatening processes

(1) A threatening process is eligible to be listed as a key threatening process if, in the
opinion of the Scientific Committee:

(a) it adversely affects threatened species or ecological communities, or

(b) it could cause species or ecological communities that are not threatened to
become threatened.

(2) The regulations may prescribe criteria for the determination of matters under this
section.

4.33 Procedure for listing key threatening processes

The procedure in Division 3 with respect to the listing of threatened species applies
to the listing of key threatening processes.

4.34 Referral of nomination to Fisheries Scientific Committee

(1) If, in the opinion of the Chairperson of the Scientific Committee, a nomination of a
key threatening process relates to a threatening process that is likely to have an
impact on both terrestrial and aquatic environments:

(a) the Chairperson may consult the Chairperson of the Fisheries Scientific
Committee for the purpose of determining whether the nomination should also
be considered by the Fisheries Scientific Committee under Part 7A of the
Fisheries Management Act 1994, and

(b) ifthe Chairpersons agree that the nomination should also be so considered, the
nomination is to be referred to the Fisheries Scientific Committee for
consideration.
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(2) Inthat case:

(a) the nomination is then taken also to be a nomination for amendment of
Schedule 6 to that Act, made to the Fisheries Scientific Committee in
accordance with Part 7A of the Fisheries Management Act 1994, and

(b) Part 7A of that Act applies in relation to the nomination (in addition to this
Division).

(3) For the purposes of this section, a nomination of a key threatening process means:

(a) the nomination of any matter to be inserted in or omitted from Schedule 4, or

(b) the nomination of any matter in Schedule 4 for amendment.

Note. There is a reciprocal process in Part 7A of the Fisheries Management Act 1994 for the
referral of nominations made under that Part to the Scientific Committee in appropriate cases.

Division 6 Biodiversity Conservation Program for threatened species

4.35

4.36

4.37

and threatened ecological communities

Establishment of Program
(1)  The Environment Agency Head is to establish a Biodiversity Conservation Program.

(2) The Program’s objectives are:

(a) to maximise the long-term security of threatened species and threatened
ecological communities in nature, and

(b) to minimise the impacts of key threatening processes on biodiversity values.

Content of Program

(1) The Biodiversity Conservation Program is to consist of the following:

(a) strategies to achieve the objectives of the Program in relation to each
threatened species and threatened ecological community,

(b) aframework to guide the setting of priorities for implementing the strategies,

(c) a process for monitoring and reporting on the overall outcomes and
effectiveness of the Program.

(2) Strategies to minimise the impacts of key threatening processes may but are not
required to be included in the Program.

(3) The Environment Agency Head is to ensure that a strategy to achieve the objectives

of'the Program in relation to a threatened species or threatened ecological community
is included in the Program within 2 years after the species or ecological community
is listed in this Act.
Note. See Schedule 9 (Savings, transitional and other provisions) which deems strategies for
species and ecological communities listed in this Act on its commencement that are contained
in the Threatened Species Priorities Action Statement under section 90A of the repealed
Threatened Species Conservation Act 1995 to be strategies in the Biodiversity Conservation
Program.

(4) The Environment Agency Head may amend or replace a strategy or other component
of the Program at any time.

Note. Part 9 requires public consultation in relation to a strategy included in the Program and
the keeping of a public register of the strategies included in the Program.

Review and amendment of Program

(1) The Environment Agency Head is to review the effectiveness of the strategies
included in the Biodiversity Conservation Program every 5 years after the inclusion
of the strategy in the Program.
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(2) A review is to examine the outcomes and cost-effectiveness of a strategy and
determine whether the strategy should be amended or replaced.

(3) A review is to be conducted in accordance with the regulations (including any
provisions of the regulations relating to the preparation and publication of a report of
the review).

Division 7 Threatened Species Scientific Committee

4.38

4.39

4.40

4.41

Establishment of Scientific Committee

(1) There is established by this Act a body corporate with the corporate name of the
Threatened Species Scientific Committee (the Scientific Committee).

(2)  The Scientific Committee is a NSW Government agency.

Scientific Committee not subject to Ministerial control

The Scientific Committee is not subject to the control or direction of the Minister for
the Environment.

Functions of Scientific Committee

(1) The functions of the Scientific Committee are as follows:

(a) todetermine which species are to be listed under this Act as relevant categories
of threatened species and which ecological communities are to be listed under
this Act as relevant categories of threatened ecological communities,

(b) todetermine which species are to be listed under this Act as extinct species and
which ecological communities are to be listed under this Act as collapsed
ecological communities,

(c) to determine which processes are to be listed under this Act as key threatening
processes,

(d) to advise the Minister for the Environment on any matter relating to the
conservation of threatened species or ecological communities that is referred
to the Scientific Committee by the Minister,

(e) to periodically review the lists of threatened species and ecological
communities and key threatening processes,

(f) such other functions as are conferred or imposed on the Scientific Committee
by or under this or any other Act.

(2) The Scientific Committee may, in the exercise of its functions, make use of
consultants or obtain assistance or advice from other persons.

Members of Scientific Committee

(1)  The Scientific Committee is to consist of 11 members appointed by the Minister for
the Environment.

(2)  Of the members of the Scientific Committee:

(a) 2 are to be scientists who are employees of the Office of Environment and
Heritage and nominated by the head of that Office, and

(b) 1 1is to be a scientist who is an employee of, and nominated by, the Royal
Botanic Gardens and Domain Trust, and

(c) 1isto be a scientist who is an employee of, and nominated by, the Australian
Museum Trust, and

(d) 1istobe ascientist nominated by the Commonwealth Scientific and Industrial
Research Organisation, and
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)

4)

(e) 2 are to be scientists who are employees of a public authority and who have
expertise in forest ecology, agricultural science, or natural resource
management, and

(f) 4 are to be scientists who are:
(i) employees of a New South Wales tertiary educational institution, or

(i) nominated by a professional body principally involved in ecological or
invertebrate research.

A person who is appointed as a member of the Scientific Committee is to have
expertise in one or more of the following areas of study:

(a) vertebrate biology,

(b) invertebrate biology,

(c) plant biology,

(d) terrestrial ecology,

(e) plant community ecology,

(f) limnology,

(g) aquatic biology,

(h) genetics of small populations,

(i) population dynamics (including population viability analysis or evolutionary
ecology).

If the person or body responsible for nominating a member of the Scientific
Committee under this section (the nominating body) fails to submit a nomination to
the Minister for the Environment, within such time and in such manner as may be
specified by the Minister by notice in writing to the nominating body, the Minister:

(a) may seek a nomination from any other person or body that the Minister
considers to be a suitable substitute for the nominating body, and

(b) may appoint any scientist nominated by that other person or body as a member
of the Scientific Committee, in place of a scientist nominated by the
nominating body.

Note. Schedule 7 contains other provisions relating to the members and procedure of the
Scientific Committee.

4.42 Saving provision relating to existing Scientific Committee

(1)

2)

3)

The Scientific Committee established under this Division is a continuation of, and
the same legal entity as, the Scientific Committee established under the Threatened
Species Conservation Act 1995 immediately before the repeal of that Act by this Act
(the former Committee).

A person who held office as a member of the former Committee immediately before
that repeal is taken to have been appointed as a member of the Scientific Committee
established under this Division for the remainder of the person’s term of office as a
member of the former Committee.

Any such member who was the Chairperson or Deputy Chairperson of the former
Committee is taken to have been appointed as the Chairperson or Deputy
Chairperson of the Scientific Committee established under this Division.
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Part 5

Division 1

Investment Strategy and private land conservation
agreements

Biodiversity Conservation Investment Strategy

5.1 Making of Strategy

(1)

2)

3)

The Minister for the Environment is to make a Biodiversity Conservation Investment
Strategy (the Strategy) as soon as practicable after the commencement of this Act.

Note. Part 9 requires public consultation in relation to the making of the Strategy.
The purpose of the Strategy is to guide investment in biodiversity conservation, and

in particular to guide the Government and the Biodiversity Conservation Trust in
prioritising investment in biodiversity conservation.

The Minister for the Environment is to publish the Strategy on an appropriate
government website.

5.2 Mapping of existing public and private biodiversity protected areas

(1)

2)

As part of the Strategy, the Minister for the Environment is to map all public and
private land areas in the State whose biodiversity values are protected and make the
map publicly available.

The first Strategy may be made before those areas are fully mapped.

5.3 Content of Strategy

(1

2)

)
4)

)

The Strategy is to comprise:

(a) principles that guide the identification of priority investment areas for
biodiversity conservation, and

(b) principles that guide investment in those priority investment areas, and
(c) amap of identified priority investment areas.

The Minister for the Environment may include the map of identified priority
investment areas with the map of existing public and private land areas whose
biodiversity is protected.

The first Strategy may be made before priority investment areas are fully mapped.

In preparing the Strategy, the Minister for the Environment is to consider the
following:

(a) the purpose and objects of this Act,

(b) the role of the Strategy in complementing other government mechanisms for
biodiversity conservation, including environmental planning instruments,

(c) established principles for establishing land conservation areas, including
comprehensiveness, adequacy and representativeness,

(d) ensuring that good samples of the least protected ecosystems are included in
the criteria for prioritisation,

(e) any other matter prescribed by the regulations.

Priority investment areas may include (without limitation):

(a) Core areas—being large remnant native vegetation whose management will
contribute the greatest benefit to the conservation of key State and regional
biodiversity values within a region, and

(b) State and regional biodiversity corridors—being linear areas that link core
areas and play a crucial role in maintaining connections between animal and
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plant populations that would otherwise be isolated and at greater risk of local
extinction, and

(c) areas containing the least protected ecosystems of public or private land, and

(d) areas required to increase the comprehensiveness, adequacy and
representativeness of biodiversity in protected areas of public or private land.

5.4 Review and amendment of Strategy

Division 2

The Minister for the Environment is to review the Strategy every 5 years and may
amend the Strategy at any time.

Biodiversity stewardship agreements

5.5 Minister and land owners may enter into biodiversity stewardship agreements

(1)

2)
3)

The Minister for the Environment may enter into an agreement relating to land with
all the owners of the land for the purpose of establishing a biodiversity stewardship
site (a biodiversity stewardship agreement).

A biodiversity stewardship agreement may designate any eligible land to which the
agreement relates to be a biodiversity stewardship site for the purposes of this Act.

The Minister for the Environment must consult with the Minister for Planning and
the Minister for Industry, Resources and Energy before entering into any biodiversity
stewardship agreement.

Consultation note. The Minister for the Environment will delegate the power to enter into
agreements.

5.6 Content of biodiversity stewardship agreements

(1)

A biodiversity stewardship agreement may contain any of the following terms,
binding on the owner from time to time of the land:

(a) requiring or authorising the owners to carry out specified management actions
on the land,

(b) creating (or providing for the creation) of the number and class of biodiversity
credits in respect of any of those management actions in accordance with the
biodiversity assessment method,

(c) providing for the timing of the creation of biodiversity credits and their release
for sale,

(d) providing for the transfer or retirement of the biodiversity credits created,

(e) requiring the owners of the land to carry out any management action in
perpetuity, unless otherwise specified (even if a biodiversity credit has already
been created in respect of the action or has been transferred or retired),

(f) restricting the use of the biodiversity stewardship site,

(g) requiring the owner to permit persons to access the biodiversity stewardship
site and to allow them to take any specified action on the land,

(h) providing for monitoring, reporting and audit requirements,

(i) providing for the entitlement of the owner to payments from the Biodiversity
Stewardship Payments Fund,

(j) specifying the manner in which any money provided to the owners under the
agreement is to be applied by the owners,

(k)  requiring the owners to repay money paid to the owners under the agreement
if a specified breach of the agreement occurs,
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2)

3)

(I) specifying the remedial measures that must be taken in the event that any
contingency that has a negative impact on the biodiversity values protected by
the agreement or that prevents or disrupts the continuation of a management
action in respect of which biodiversity credits are in force or have been retired,

(m) providing for any other matter relating to a biodiversity stewardship site.

A biodiversity stewardship agreement may contain any of the following terms,
binding on the Minister for the Environment:

(a) requiring the Minister to direct that payments be made from the Biodiversity
Stewardship Payments Fund to the owner of the land,

(b) requiring the Minister to provide technical advice or other assistance,
(c) requiring the Minister to carry out specified activities or do specified things,
(d) providing for any other matter relating to the biodiversity stewardship site.

If the biodiversity assessment method is amended or replaced after a biodiversity
stewardship agreement is entered into, the biodiversity stewardship agreement
prevails to the extent of any inconsistency between the agreement and the provisions
of the biodiversity assessment method as amended or replaced.

5.7 Land eligible to be designated as biodiversity stewardship site

(1

2)
)
4)

Land may be designated as a single biodiversity stewardship site even if the land
consists of separate parcels of land and whether or not the parcels are adjacent (but
only if the land is owned by the same person or persons).

Land that comprises only part of one or more parcels of land may be designated as a
biodiversity stewardship site.

The regulations may set out criteria for land to be eligible to be designated as a
biodiversity stewardship site by a biodiversity stewardship agreement.

This section has effect in relation to land at the time that any biodiversity stewardship
agreement in relation to that land is first entered into or proposed to be entered into.
Accordingly, the fact that land designated as a biodiversity stewardship site becomes,
after the agreement is entered into, land excluded from being designated as a
biodiversity stewardship site does not affect the validity of the agreement (or any
subsequent variation of the agreement).

5.8 Applications to enter into biodiversity stewardship agreements

(1)

2)

3)

A request to the Minister for the Environment to enter into a biodiversity stewardship
agreement is to be made by application of the owners of the site proposed to be
designated as a biodiversity stewardship site.

The application:

(a) is to be in the form approved by the Minister for the Environment and
containing the information required by that form, and

(b) s to be accompanied by a processing fee prescribed by the regulations.

The Minister may require the applicant to provide such additional information as the
Minister may require to determine the application.

Note. See section 14.5 with respect to recovery, waiver or refund of fees.

The application is to be accompanied by a biodiversity stewardship site assessment
report prepared by an accredited biodiversity assessor:

(a) that assesses the biodiversity values of the proposed site in accordance with
the biodiversity assessment method, and
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4)

)

(6)

(b) that sets out the management actions proposed to be carried out on the
proposed site, and

(c) that determines in accordance with the biodiversity assessment method the
number and class of biodiversity credits that may be created in respect of those
management actions.

The Minister for the Environment may require the owners of the proposed site to
provide management plans relating to the control of weeds, fire management or other
relevant matters.

The Minister for the Environment may decline a request from the owners of a site to
enter into a biodiversity stewardship agreement if the Minister considers that the
owner is not a fit and proper person to enter into, and fulfil the obligations imposed
by, the agreement. The regulations may make provision with respect to whether an
owner is such a fit and proper person.

The regulations may prescribe other grounds on which the Minister for the
Environment may decline a request to enter into a biodiversity stewardship
agreement.

5.9 Requirements relating to entering into biodiversity stewardship agreements

(1)

2)

3)

The Minister for the Environment must not enter into a biodiversity stewardship
agreement relating to land unless:

(a) all the owners of the land are parties to the agreement, and

(b) where the land (not being Crown land) is subject to a residential tenancy
agreement or other lease, the tenant or the lessee has consented in writing to
the biodiversity stewardship agreement, and

(c)  where the land is subject to a mortgage or charge, the mortgagee or chargee
has consented in writing to the agreement, and

(d) where the land is subject to a covenant, the Minister has consulted with the
person entitled to the benefit of the covenant about the terms of the agreement,
and

(e) where the land is the subject of a mining lease or mineral claim under the
Mining Act 1992 or a production lease under the Petroleum (Onshore) Act
1991, the holder of the lease or claim has consented in writing to the
agreement, and

(f) where the land is the subject of any mining or petroleum authority not referred
to in paragraph (e), the Minister has consulted with the holder of the mining
petroleum authority about the terms of the agreement, and

(g) where the land is owned by a Local Aboriginal Land Council, the New South
Wales Aboriginal Land Council has consented in writing to the agreement.

The Minister for the Environment may enter into a biodiversity stewardship
agreement relating to land that is Crown land or lands of the Crown:

(a) with a public authority (not being a Public Service agency) that owns or has
the control and management of the land, or

(b) if the land is under the control and management of a Public Service agency,
with the responsible Minister.

If a biodiversity stewardship agreement is entered into under subsection (2) by a
public authority that, or responsible Minister who, is not the owner of the land
concerned:

(a) the agreement is taken to have been entered into on behalf of the owner of the
land, and
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4)

)

(b) areference in this Part to the owner of the land (however expressed) includes,
while a public authority has the control and management of the land, a
reference to the public authority that has that control and management and, if
the public authority is a Public Service agency, the responsible Minister.

The Minister for the Environment must not enter into a biodiversity stewardship
agreement relating to Crown-timber lands within the meaning of the Forestry Act
2012 except with the consent of the Minister administering that Act.

The Minister for the Environment must not enter into a biodiversity stewardship
agreement for Crown land, except with the consent of the Minister administering the
Crown Lands Act 1989.

5.10 Duration of biodiversity stewardship agreements

(1
2)

3)

“4)

)

(6)

A biodiversity stewardship agreement has effect from a day, or on the happening of
an event, specified in the agreement.

A biodiversity stewardship agreement has effect in perpetuity, unless:

(a) it is terminated by consent of the Minister for the Environment and all the
owners (for the time being) of the biodiversity stewardship site concerned, or

(b) itisterminated by the Minister for the Environment (without the consent of the
owners), and that termination is authorised by this Act.

The Minister for the Environment must not consent to the termination of a
biodiversity stewardship agreement unless such measures as may be required by the
Minister are taken by the owner of the biodiversity stewardship site to offset any
negative impact of the termination on the biodiversity values protected by the
agreement. This subsection does not apply if voluntary termination of the agreement
is permitted under this section.

For the purposes of subsection (3), the required measures may include one or more
of the following:

(a) the cancellation of biodiversity credits created in relation to the biodiversity
stewardship site,

(b) the retirement of biodiversity credits created in relation to another biodiversity
stewardship site,

(c) entering into a biodiversity stewardship agreement for the purpose of
establishing another biodiversity stewardship site.

The Minister for the Environment must consent to the termination of a biodiversity
stewardship agreement on the request of the owner of the biodiversity stewardship
site if voluntary termination of the agreement is permitted under this section.

For the purposes of this section, voluntary termination of a biodiversity stewardship
agreement is permitted only if the owner of the biodiversity stewardship site requests
the termination of the agreement within 3 months after it is entered into, or after the
expiry of 5 years after the agreement has been entered into, and at the time of
termination:

(a) no biodiversity credits have been created in respect of the biodiversity
stewardship site, or

(b) in a case where biodiversity credits have been created, the owner of the
biodiversity stewardship site is the holder of all credits that have been created
since the creation of the site, none of the credits created have been retired and
all the credits are cancelled by the Environment Agency Head with the consent
of the owner.
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(7

A request for the consent of the Minister for the Environment to the termination of a
biodiversity stewardship agreement is to be made by application of the owner of the
site:

(a) in the form approved by the Minister and accompanied by the information
required by the approved form, and

(b) accompanied by a fee prescribed by the regulations.
Note. See section 14.5 with respect to recovery, waiver or refund of fees.

5.11 Variation of biodiversity stewardship agreements

(1)

2)

3)

(4)

)

A biodiversity stewardship agreement may be varied:

(a) by asubsequent agreement between the Minister for the Environment and the
owners (for the time being) of the biodiversity stewardship site concerned, or

(b) by the Minister for the Environment, without the consent of the owners, where
that variation is authorised by this Act.

The Minister for the Environment must not agree to any variation of a biodiversity
stewardship agreement with the owners of the biodiversity stewardship site unless:

(a) if the land is subject to a residential tenancy agreement or other lease, the
tenant or the lessee has consented in writing to the variation, and

(b) if the land is subject to a mortgage or charge, the mortgagee or chargee has
consented in writing to the variation, and

(c) if the land is subject to a covenant, the Minister for the Environment has
consulted with the person entitled to the benefit of the covenant about the
variation, and

(d) if the land is the subject of a mining lease or mineral claim under the Mining
Act 1992 or a production lease under the Petroleum (Onshore) Act 1991, the
holder of the lease or claim has consented in writing to the variation, and

(e) if the land is the subject of any mining or petroleum authority not referred to
in paragraph (d), the Minister for the Environment has consulted with the
holder of the mining or petroleum authority about the variation.

The Minister for the Environment must not agree to any variation of a biodiversity
stewardship agreement unless satisfied that the variation does not have a negative
impact on the biodiversity values protected by the agreement or that other measures
required by the Minister have been taken by the owner of the biodiversity
stewardship site to offset any such negative impact.

For the purposes of subsection (3), the required measures may include one or more
of the following:

(a) the cancellation of biodiversity credits created in relation to the biodiversity
stewardship site,

(b) the retirement of biodiversity credits created in relation to another biodiversity
stewardship site.
Note. Division 6 of Part 6 enables a person who is required under this section to retire

biodiversity credits to make a payment instead to the Biodiversity Conservation Fund of the
value of the credits in accordance with the offsets payments calculator.

If a biodiversity stewardship site consists of more than one parcel of land, the
Minister for the Environment may consent to the variation of a biodiversity
stewardship agreement so as to terminate its application in respect of any single
parcel of land, and the provisions of this section apply in respect of any such
variation.
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(6)

A request for the agreement of the Minister for the Environment to the variation of a
biodiversity stewardship agreement is to be made by application of the owner of the
site:

(a) in the form approved by the Minister and accompanied by the information
required by the approved form, and

(b) accompanied by a fee prescribed by the regulations.

The Minister for the Environment may require the applicant to provide such

additional information as the Minister may require to determine the application.

Note. See section 14.5 with respect to recovery, waiver or refund of fees.

5.12 Registration of biodiversity stewardship agreements

(1)

2)

On being notified by the Minister for the Environment that a biodiversity stewardship
agreement has been entered into, or that any such agreement has been varied or
terminated, the Registrar-General must:

(a) in the case of a biodiversity stewardship agreement relating to land under the
Real Property Act 1900—register the agreement, variation or termination by
making an entry concerning the agreement, variation or termination in any
folio of the Register kept under that Act that relates to that land, or

(b) in the case of a biodiversity stewardship agreement relating to land not under
the Real Property Act 1900:

(1) register the agreement, variation or termination in the General Register
of Deeds kept under Division 1 of Part 23 of the Conveyancing Act
1919, and

(i1)  if appropriate, make an entry concerning the agreement, variation or
termination in any official record relating to Crown land that relates to
that land.

A biodiversity stewardship agreement relating to land under the Real Property Act
1900 about which an entry is made in a folio and that is in force is an interest recorded
in the folio for the purposes of section 42 of that Act.

5.13 Agreements to run with land

(D

2
3)

A Dbiodiversity stewardship agreement that has been registered by the
Registrar-General and that is in force is binding on, and enforceable by and against,
the successors in title to the owners who entered into the agreement and those
successors in title are taken to have notice of the agreement.

This section extends to successors in title of part only of the land to which a
biodiversity stewardship agreement applies.

In this section:

successors in title includes a mortgagee, chargee, covenant chargee or other person,
in possession of a biodiversity stewardship site pursuant to a mortgage, charge,
positive covenant or other encumbrance entered into before or after the registration
of the biodiversity stewardship agreement.

Consultation note. Further provision is to be made to deal with the consequences of the

subsequent splitting of the ownership of a biodiversity stewardship site in relation to the rights
and obligations for management actions and for credits created in respect of the site.

5.14 Application of Planning Act

(D

Management actions under a biodiversity stewardship agreement for which
biodiversity credits may be created (including on declared areas of outstanding
biodiversity value) are taken to be exempt development for the purposes of the
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2)

3)

Environmental Planning and Assessment Act 1979. The regulations may exclude any
management actions from the operation of this subsection.

For the purposes of section 76 (3) of that Act, a reference to the environmental
planning instrument in respect of any such exempt development is taken to be a
reference to the biodiversity stewardship agreement.

A biodiversity stewardship agreement is not a regulatory instrument for the purposes
of section 28 of that Act.

5.15 Agreement does not prevent creation of national parks and other reservations

(1)
2)

The fact that land is a biodiversity stewardship site does not prevent the land from
being reserved under Part 4 or Part 4A of the National Parks and Wildlife Act 1974.

On a biodiversity stewardship site being so reserved, the land concerned ceases to be
a biodiversity stewardship site and the biodiversity stewardship agreement
applicable to the land is terminated.

5.16 Proposals by public authorities affecting biodiversity stewardship sites

(1)

2)

)

4)

)
(6)

A public authority must not carry out development on a biodiversity stewardship site
unless:

(a) it has given written notice of the proposed development to the Minister for the
Environment and the owner of the biodiversity stewardship site, and

(b) it has received written notice from the Minister for the Environment
consenting to the development.

The Minister for the Environment may consent to the development only if:

(a) the Minister is of the opinion that the proposed development will neither
adversely affect any management actions that may be carried out on the land
under the biodiversity stewardship agreement nor adversely affect the
biodiversity values protected by the agreement, or

(b) the Minister is satisfied that any adverse effect of the development on
biodiversity values (including any future improvement to biodiversity values
that would otherwise be achieved by the management actions on the site) will
be offset by the retirement of biodiversity credits by the public authority, or

(c) the development is required for an essential public purpose or for a purpose of
special significance to the State.

The Minister for the Environment may, as a condition of granting consent under this
section, direct the public authority to retire biodiversity credits of a number and class
(if any) specified by the Minister.

Note. Division 6 of Part 6 enables a person who is required under this section to retire

biodiversity credits to make a payment instead to the Biodiversity Conservation Fund of the
value of the credits in accordance with the offsets payments calculator.

The Minister for the Environment may approve an arrangement under which:

(a) the retirement of some or all of the biodiversity credits is deferred pending the
completion of restorative actions that will restore or improve the biodiversity
values affected by the development, and

(b) the biodiversity credits the retirement of which is deferred pending the
completion of those actions are required to be transferred to the Minister.

Section 6.28 applies in respect of any such arrangement as if it were a deferred credit
retirement arrangement under that section.

The Minister for the Environment may, by order published in the Gazette, vary or
terminate the biodiversity stewardship agreement relating to a biodiversity
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(7
®)

)
(10)

stewardship site without the consent of the owner of the site if consent to
development is granted under this section and the variation or termination is
necessary to enable the public authority to carry out the development.

The owner of a biodiversity stewardship site is not entitled to any compensation as a
result of the variation or termination of an agreement under this section.

Subsection (7) does not affect any right to compensation the owner may have under
the Land Acquisition (Just Terms Compensation) Act 1991 or any other Act in
respect of the development.

The consent of the Minister for the Environment under this section is not an approval
for the purposes of Part 5 of the Environmental Planning and Assessment Act 1979.

This section does not apply:

(a) to any part of a biodiversity stewardship site that is a wilderness area within
the meaning of the Wilderness Act 1987 or that is a declared area of
outstanding biodiversity value, or

(b) in respect of development proposed to be carried out by a public authority on
a biodiversity stewardship site if the public authority is the owner of the site
and the proposed development is not inconsistent with the terms of the
biodiversity stewardship agreement, or

(c) in respect of development that comprises emergency or routine work by a
public authority of a kind that the authority and the Minister for the
Environment have agreed to exclude from the application of this section.

5.17 Resolution of certain disputes

(1

2)

)

“4)
)

If a dispute arises as to the failure of the Minister for the Environment to consent to
a development proposal of a public authority under section 5.16 (Proposals by public
authorities affecting biodiversity stewardship sites), or as to the conditions of any
consent granted or proposed to be granted under that section by the Minister for the
Environment, a party to the dispute may submit that dispute to the Premier for
settlement.

On the submission of a dispute to the Premier, the Premier may:

(a) appoint a Commissioner of Inquiry to hold an inquiry and make a report to the
Premier, or

(b)  hold an inquiry into the dispute.

After the completion of the inquiry, and after considering any report, the Premier
may make such order with respect to the dispute, having regard to the public interest
and to the circumstances of the case, as the Premier thinks fit.

An order made by the Premier may direct the payment of any costs or expenses of or
incidental to the holding of the inquiry.

A Minister or public authority is to comply with an order given under this section and
is, despite the provisions of any Act, taken to be empowered to comply with any such
order.

5.18 Prospecting and mining on biodiversity stewardship sites

(1)

The Minister for the Environment may, by order published in the Gazette, vary or
terminate a biodiversity stewardship agreement without the consent of the owner of
the biodiversity stewardship site if a mining or petroleum authority is or has been
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2)

)

4)

)

(6)

(7

(®)

)

(10)

granted in respect of the site and the Minister for the Environment is of the opinion
that the activity authorised by the mining or petroleum authority:

(a) will adversely affect any management actions that may be carried out on the
land under the biodiversity stewardship agreement, or

(b) will adversely affect the biodiversity values protected by the biodiversity
stewardship agreement.

If the Minister for the Environment varies or terminates the biodiversity stewardship
agreement under this section, the Minister may, by order in writing to the holder of
the mining or petroleum authority, direct the holder to retire biodiversity credits of a
number and class (if any) specified by the Minister within a time specified in the
order.

Note. Division 6 of Part 6 enables a person who is required under this section to retire

biodiversity credits to make a payment instead to the Biodiversity Conservation Fund of the
value of the credits in accordance with the offsets payments calculator.

A direction may be given to a person under subsection (2) only if biodiversity credits
have already been created in respect of management actions that were carried out or
proposed to be carried out on the biodiversity stewardship site and have been
transferred to any person.

The maximum number of biodiversity credits that the holder of the mining or
petroleum authority may be required to retire under the direction is the number of
biodiversity credits that have been created in respect of the biodiversity stewardship
site.

A person must not, without reasonable excuse, fail to comply with a direction under
subsection (2).

Maximum penalty: Tier 1 penalty.

It is not an excuse for a failure to comply with a direction under this section that the
person who is the subject of the direction does not, at the time the direction is given,
hold a sufficient number of biodiversity credits to comply with the direction.

A court that finds a person guilty of an offence under subsection (5) may, in addition
to or in substitution for any pecuniary penalty for the offence, by order direct the
person to retire, in accordance with this Act, biodiversity credits of a specified
number and class (if applicable) within a time specified in the order.

The owner of a biodiversity stewardship site is not entitled to any compensation from
the Minister for the Environment as a result of the variation or termination of an
agreement under this section.

The regulations may make provision for the reimbursement of the owner of the
biodiversity stewardship site or the Minister for the Environment by the holder of the
mining or petroleum authority for the costs incurred by the owner or Minister in
establishing the site.

Subsection (8) does not affect any right to compensation the owner may have under
the Mining Act 1992, the Petroleum (Onshore) Act 1991 or any other legislation in
respect of the grant of the mining or petroleum authority.

5.19 Activities authorised by mining or petroleum authorities not affected by biodiversity
stewardship agreement

Nothing in this Division:

(a) prevents the grant of a mining or petroleum authority in respect of a
biodiversity stewardship site in accordance with the Mining Act 1992 or the
Petroleum (Onshore) Act 1991, or
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(b) prevents the carrying out, on or in respect of a biodiversity stewardship site, of
any activity authorised by a mining or petroleum authority in accordance with
the Mining Act 1992 or the Petroleum (Onshore) Act 1991.

Note. For provisions relating to the enforcement of biodiversity stewardship agreements:

(a) see section 13.14 for civil enforcement by any person to remedy or restrain breach, and
(b) see section 11.26 for order of Minister to remedy breach, and

(c) see section 11.25 for direction to retire biodiversity credits.

Division 3

Conservation agreements

5.20 Biodiversity Conservation Trust may enter into conservation agreements

(1)

2)

3)

The Biodiversity Conservation Trust may enter into an agreement relating to land
with the owner of the land for the purpose of conserving or studying the biodiversity
values of the land (a conservation agreement).

Land may be subject to a single conservation agreement even if the land consists of
separate parcels of land and whether or not the parcels are adjacent (but only if the
land is owned by the same person or persons at the time the agreement is entered
into).

Land that comprises only part of one or more parcels of land may be subject to a
conservation agreement.

5.21 General provisions relating to conservation agreements

(1)

2

)

The Biodiversity Conservation Trust is not to enter into a conservation agreement
relating to land unless:

(a) all the owners of the land are parties to the agreement or have consented in
writing to the agreement, and

(b) where the land (not being Crown land) is subject to a residential tenancy
agreement or other lease, the tenant or the lessee has consented in writing to
the conservation agreement, and

(c) where the land is subject to a mortgage or charge, the mortgagee or chargee
has consented in writing to the agreement, and

(d) where the land is subject to a covenant, the Trust has consulted with the person
entitled to the benefit of the covenant about the terms of the agreement, and

(e) where the land is owned by a Local Aboriginal Land Council, the New South
Wales Aboriginal Land Council has consented in writing to the agreement.

The Biodiversity Conservation Trust may enter into a conservation agreement
relating to land that is Crown lands or lands of the Crown with a public authority that
owns or has the control and management of the land. If the land is controlled or
managed by a Public Service agency, the agreement requires the consent of a
Minister to whom the agency is responsible.

If a conservation agreement is entered into under subsection (2) by a public authority
that is not the owner of the land concerned:

(a) the agreement is taken to have been entered into on behalf of the owner of the
land, and

(b) a reference in this Division to the owner of the land (however expressed)
includes, while a public authority has the control and management of the land,
a reference to the public authority that has that control and management.
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4)

)

The Biodiversity Conservation Trust is not to enter into a conservation agreement
relating to Crown-timber lands within the meaning of the Forestry Act 2012 except
with the consent of the Minister administering that Act.

The Biodiversity Conservation Trust is not to enter into a conservation agreement for
Crown land except with the consent of the Minister administering the Crown Lands
Act 1989.

5.22 Content of conservation agreements

(M

2)

A conservation agreement may contain any of the following terms, binding on the
owner from time to time of the land to which it applies:

(a) restricting the use of the land,

(b) requiring the owner to refrain from or not to permit specified activities on the
land,

(c) requiring the owner to carry out specified activities or do specified things,
(d) requiring the owner to permit access to the land by specified persons,

(e) requiring the owner to contribute towards costs incurred which relate to the
land or the agreement,

(f) specifying the manner in which any money provided to the owner under the
agreement is to be applied by the owner,

(g) requiring the owner to repay money paid to the owner under the agreement if
a specified breach of the agreement occurs,

(h) providing for any other matter relating to the conservation or enhancement of
the land.

A conservation agreement may contain terms, binding on the Biodiversity
Conservation Trust:

(a) requiring the Trust to provide financial assistance, technical advice or other
assistance, or

(b) requiring the Trust to carry out specified activities or do specified things, or

(c) providing for any other matter relating to the conservation or enhancement of
the land.

5.23 Duration and variation of conservation agreements

(1)
2

)

4)

A conservation agreement has effect from a day, or on the happening of an event,
specified in the agreement.

A conservation agreement may be varied by a subsequent agreement between the
Biodiversity Conservation Trust and all the owners of the land at the time of the
variation.

A conservation agreement has effect in perpetuity unless it is terminated by consent
of all the owners of the land at the time of the termination or in any such other manner
or in such circumstances as may be set out in the agreement.

A conservation agreement may be varied or terminated by the Biodiversity
Conservation Trust, by order published in the Gazette, without the consent of the
owners of the land, if the Trust is of the opinion that the land is no longer needed for,
or is no longer capable of being used to achieve, any purpose for which the agreement
was entered into.
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)

(6)

(7

(8)

)

(10)

The Biodiversity Conservation Trust is not to vary or terminate a conservation
agreement without the consent of the owners of the land unless:

(a)  written notice of the Trust’s intention to vary or terminate the agreement has
been given to the owners of the land stating that the owners may make
submissions to the Trust within the period specified in the notice (being a
period of not less than 28 days), and

(b) the Trust has considered any submissions made by the owners of the land
within that specified period.

If a conservation agreement is varied by the Biodiversity Conservation Trust without
the consent of the owners of the land at the time of the variation, the owners may, by
written notice given to the Trust, terminate the agreement.

The Minister for the Environment may direct the Biodiversity Conservation Trust to
terminate a conservation agreement if a mining or petroleum authority is granted in
respect of the land and the Minister for the Environment is of the opinion that the
activity authorised by the mining or petroleum authority:

(a) will adversely affect any management actions that may be carried out on the
land under the agreement, or

(b)  will adversely affect the biodiversity values protected by the agreement.
The Trust is required to comply with the Minister’s direction.

The owners of land subject to a conservation agreement are not entitled to any
compensation from the Minister for the Environment or the Biodiversity
Conservation Trust as a result of any variation or termination of the agreement by the
Biodiversity Conservation Trust without the consent of the owners.

The regulations may make provision for the reimbursement of the owner of the land
or the Biodiversity Conservation Trust by the holder of the mining or petroleum
authority for the costs incurred by the owner or Trust in establishing the agreement.
The regulations may also make provision for the reimbursement of the Trust by the
owner of the land for money paid to the owner under the agreement.

Subsection (8) does not affect any right to compensation the owner may have under
the Mining Act 1992, the Petroleum (Onshore) Act 1991 or any other legislation in
respect of the grant of the mining or petroleum authority.

5.24 Conservation agreements may be registered and run with land

Division 4

Sections 5.12 and 5.13 apply to conservation agreements in the same way as they
apply to biodiversity stewardship agreements.

Wildlife refuge agreements

5.25 Biodiversity Conservation Trust may enter into wildlife refuge agreements

(1)

2)

The Biodiversity Conservation Trust may enter into an agreement relating to land
with the owner of the land for the purpose of conserving or studying the biodiversity
values of the land (a wildlife refuge agreement).

Land may be subject to a single wildlife refuge agreement even if the land consists
of separate parcels of land and whether or not the parcels are adjacent (but only if the
land is owned by the same person or persons at the time the agreement is entered
into).
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3)

Land that comprises only part of one or more parcels of land may be subject to a
wildlife refuge agreement.
Note. Unlike a conservation agreement that is in force in perpetuity, the land subject to a

wildlife refuge agreement is not subject to an exemption from the payment of land tax or local
council rates.

5.26 General provisions relating to wildlife refuge agreements

(1)

2)

)

4)

)

The Biodiversity Conservation Trust is not to enter into a wildlife refuge agreement
relating to land unless:

(a) all the owners of the land are parties to the agreement or have consented in
writing to the agreement, and

(b)  where the land (not being Crown land) is subject to a residential tenancy
agreement or other lease, the tenant or the lessee has consented in writing to
the wildlife refuge agreement, and

(c) where the land is subject to a mortgage or charge, the mortgagee or chargee
has consented in writing to the agreement, and

(d) where the land is subject to a covenant, the Trust has consulted with the person
entitled to the benefit of the covenant about the terms of the agreement, and

(e) where the land is owned by a Local Aboriginal Land Council, the New South
Wales Aboriginal Land Council has consented in writing to the agreement.

The Biodiversity Conservation Trust may enter into a wildlife refuge agreement
relating to land that is Crown lands or lands of the Crown with a public authority that
owns or has the control and management of the land. If the land is controlled or
managed by a Public Service agency, the agreement requires the consent of a
Minister to whom the agency is responsible.

If a wildlife refuge agreement is entered into under subsection (2) by a public
authority that is not the owner of the land concerned:

(a) the agreement is taken to have been entered into on behalf of the owner of the
land, and

(b) a reference in this Division to the owner of the land (however expressed)
includes, while a public authority has the control and management of the land,
a reference to the public authority that has that control and management.

The Biodiversity Conservation Trust is not to enter into a wildlife refuge agreement
relating to Crown-timber lands within the meaning of the Forestry Act 2012 except
with the consent of the Minister administering that Act.

The Biodiversity Conservation Trust is not to enter into a wildlife refuge agreement
for Crown land except with the consent of the Minister administering the Crown
Lands Act 1989.

5.27 Content of wildlife refuge agreements

(1)

A wildlife refuge agreement may contain any of the following terms, binding on the
owner from time to time of the land to which it applies:

(a) restricting the use of the land,

(b) requiring the owner to refrain from or not to permit specified activities on the
land,

(c) requiring the owner to carry out specified activities or do specified things,
(d) requiring the owner to permit access to the land by specified persons,

(e) requiring the owner to contribute towards costs incurred which relate to the
land or the agreement,
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2

(f) specifying the manner in which any money provided to the owner under the
agreement is to be applied by the owner,

(g) requiring the owner to repay money paid to the owner under the agreement if
a specified breach of the agreement occurs,

(h) providing for any other matter relating to the conservation or enhancement of
the land.

A wildlife refuge agreement may contain terms, binding on the Biodiversity
Conservation Trust:

(a) requiring the Trust to provide financial assistance, technical advice or other
assistance, or

(b) requiring the Trust to carry out specified activities or do specified things, or

(¢) providing for any other matter relating to the conservation or enhancement of
the land.

5.28 Duration and variation of wildlife refuge agreements

(1)
2)

)

4)

)

(6)

A wildlife refuge agreement has effect from a day, or on the happening of an event,
specified in the agreement.

A wildlife refuge agreement may be varied by a subsequent agreement between the
Biodiversity Conservation Trust and all the owners of the land at the time of the
variation.

A wildlife refuge agreement has effect until it is terminated:

(a) by subsequent agreement between the Biodiversity Conservation Trust and all
the owners of the land at the time of the termination, or

(b) subject to the terms of the agreement, by the Trust by notice in writing served
on all those owners or by any of those owners by notice in writing served on
the Trust.

The Minister for the Environment may direct the Biodiversity Conservation Trust to
terminate a wildlife refuge agreement if a mining or petroleum authority is granted
in respect of the land and the Minister for the Environment is of the opinion that the
activity authorised by the mining or petroleum authority:

(a) will adversely affect any management actions that may be carried out on the
land under the agreement, or

(b)  will adversely affect the biodiversity values protected by the agreement.

The Trust is required to comply with the Minister’s direction.

The owners of land subject to a wildlife refuge agreement are not entitled to any
compensation from the Minister for the Environment or the Biodiversity
Conservation Trust as a result of the termination of the agreement.

Subsection (5) does not affect any right to compensation the owner may have under
the Mining Act 1992, the Petroleum (Onshore) Act 1991 or any other legislation in
respect of the grant of the mining or petroleum authority.

5.29 Wildlife refuge agreements may be registered and run with land

Sections 5.12 and 5.13 apply to wildlife refuge agreements in the same way as they
apply to biodiversity stewardship agreements.
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Part 6 Biodiversity offsets scheme

Division 1

General scheme provisions

6.1 Definitions: Part 6

In this Part:
deferred credit retirement arrangement—see section 6.28.

Fund Manager means the Biodiversity Conservation Trust (or other public
authority, body or person) appointed under Division 7 as Fund Manager in respect of
the Biodiversity Stewardship Payments Fund.

holder of a biodiversity credit means a person for the time being recorded as the
holder of that credit in the register of biodiversity credits under Part 9.

planning approval means a development consent under Part 4 of the Environmental
Planning and Assessment Act 1979 (other than a complying development certificate)
or a State infrastructure approval under Part 5.1 of that Act.

restorative action means any rehabilitation or restoration action to improve
biodiversity values taken on the site of any development or clearing after it has been
substantially completed.

vegetation clearing approval means an approval under Division 6 (Approval for
clearing native vegetation not otherwise authorised) of Part SA of the Local Land
Services Act 2013 for the clearing of native vegetation on regulated rural areas of the
State.

6.2 Biodiversity offsets scheme

The biodiversity offsets scheme under this Act and related legislation has the
following key elements:

(a) The establishment of biodiversity stewardship sites on land by means of
biodiversity stewardship agreements entered into between the Minister for the
Environment and the owners of the land concerned. Management actions will
be required to be carried out on the sites by the owners under those agreements
and will be funded from the Biodiversity Stewardship Payments Fund.

(b)  The creation of biodiversity credits in respect of those management actions to
be held initially by the owners of those sites following a report by an
accredited person on the biodiversity value of those management actions.

(c) A system for those biodiversity credits to be traded so that they can be
purchased by developers or other persons who have an obligation to retire
biodiversity credits under the scheme. When those credits are first transferred
(or retired by the owners of the sites without being first transferred), the
Biodiversity Stewardship Fund is to be reimbursed for the payments made or
to be made in future to fund the required management actions on the site that
enabled the creation of those credits.

(d) In relation to proposed development above a threshold prescribed by the
regulations under this Act or proposed clearing of native vegetation not
authorised without approval—biodiversity assessment and reports by
accredited persons about the biodiversity values of the land concerned and the
impacts on those values of the proposed development or clearing, and of the
biodiversity conservation measures (including the retirement of biodiversity
credits) required to offset the residual impact on biodiversity values after
action that is required to be taken to avoid or minimise the impact. Those
biodiversity assessment reports are to be taken into consideration in the
determination under relevant legislation of the grant of (and biodiversity
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conservations actions required under) planning approvals for the proposed
development or vegetation clearing approvals for the proposed clearing.

(e) In relation to future development in an area—biodiversity assessment and
reports by accredited persons about the area at landscape level and biodiversity
certification of that part of the area where future development may be carried
out without further biodiversity impact assessment. The impact on
biodiversity values of that future development is to be offset by the retirement
of biodiversity credits or other conservation measures in connection with the
remainder of the area or other areas (or both).

(f) As an alternative to any requirement under the scheme to retire biodiversity
credits—the payment into the Biodiversity Conservation Fund of an amount
equivalent to the cost of acquiring those credits determined in accordance with
an offsets payment calculator. The Biodiversity Conservation Trust will be
under an obligation to later secure biodiversity offsets from the money paid
into the Fund.

(g) The establishment of a biodiversity assessment method for use by accredited
persons in biodiversity assessments and reports under the scheme.

(h)  The determination in accordance with the regulations under this Act of serious
and irreversible impacts on biodiversity values. The determination of such an
impact by the relevant decision-maker will prevent the grant of planning
approval for proposed development (except for State significant development
or infrastructure) or vegetation clearing approval for proposed clearing. The
determination will be required to be taken into consideration in the case of
State significant development or infrastructure or in the case of proposals for
the biodiversity certification of land.

6.3 Biodiversity impacts to which biodiversity offsets scheme applies

(D

2)

The biodiversity impacts that are to be assessed under the biodiversity offsets scheme
are the following impacts on biodiversity values:

(a) the impacts of the clearing of native vegetation,

(b) the impacts of action that are prescribed by the regulations.
Note. See section 1.5 for a definition of the values that are biodiversity values.

The impacts of action that may be prescribed by the regulations for assessment under
the biodiversity offsets scheme do not include:

(a) pollution (within the meaning of the Protection of the Environment
Operations Act 1997), or

(b)  biosecurity impacts (within the meaning of the Biosecurity Act 2015), or

(c) indirect impacts, such as impacts on biodiversity values arising from global
warming, or

(d) impacts on the likelihood, severity or effect of bushfires.

Consultation note. The impacts of actions that could be prescribed by the regulations
include Wind Turbine strikes on native animals. Impacts on biodiversity values arising from all
forms of pollution are regulated by the EPA or from biosecurity risks are regulated by DPI or
from bushfires are the responsibility of the Rural Fires Service (and also subject to the
assessment and approval processes of the Planning Act).

6.4 Biodiversity conservation offsets under scheme

(M

For the purposes of the biodiversity offsets scheme, the biodiversity conservation
measures to offset or compensate for impacts on biodiversity values after the steps
taken to avoid or minimise those impacts are as follows:

(a) the retirement of biodiversity credits,
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2)

)

(b) other actions that benefit the biodiversity values of the impacted land or other
land.

The regulations may make provision with respect to the following (offset rules):
(a) the class of biodiversity credits to be retired,

(b) the other actions that qualify or do not qualify as biodiversity conservation
measures,

(c) the circumstances in which biodiversity conservation measures may include a
combination of the retirement of biodiversity credits and other actions.

The other actions that benefit the biodiversity values of land include:

(a) actions to conserve or enhance biodiversity (including threatened species and
ecological communities), and

(b) actions for the purposes of research or education in relation to biodiversity,
and

(c) actions under the Biodiversity Conservation Program under Part 4 or other
government program or policy for the conservation or enhancement of
biodiversity.

Consultation note. The offset rules to be prescribed by the regulations will generally require
offsets to be “like for like”. However the rules will also outline the process for varying “like for
like” requirements and for allowing the use of biodiversity conservation actions relating to
threatened species and ecological communities in particular circumstances (such as captive
breeding, animal translocation, the control of feral herbivores or the eradication or suppression
of pests, weeds or predators).

6.5 Serious and irreversible impacts on biodiversity values

The regulations may make provision for or with respect to the determination of
serious and irreversible impacts on biodiversity values for the purposes of the
biodiversity offsets scheme.

Note. For proposed development-see section 7.11; for proposed clearing only—see

section 60BB of the Local Land Services Act 2013; for proposed biodiversity certification—see
section 8.8.

6.6 Minister, Agency Head, Trust and other public authorities may participate in
biodiversity offsets scheme

The Minister for the Environment, the Environment Agency Head, the Biodiversity
Conservation Trust and other public authorities may participate in the biodiversity
offsets scheme, including by purchasing, holding, transferring and retiring
biodiversity credits.

Division 2 Biodiversity assessment method

6.7 Minister may establish biodiversity assessment method

(1
2)
3)
“4)

The Minister for the Environment is to establish a biodiversity assessment method in
connection with the biodiversity offsets scheme.

The Minister for the Environment is to have regard to the purpose and objects of this
Act when establishing the biodiversity assessment method.

The biodiversity assessment method is to be established by order of the Minister for
the Environment published on the NSW legislation website.

The biodiversity assessment method may be amended or replaced by further order of
the Minister for the Environment published on the NSW legislation website.
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)

The Environment Agency Head is to make the biodiversity assessment method
available on a government website maintained by the Agency Head.

Note. See Part 9 and section 6.9 (Review of biodiversity assessment method) for public
consultation requirements in relation to the biodiversity assessment method.

6.8 Matters to be dealt with by the biodiversity assessment method

(1

2)

3)

The biodiversity assessment method is to set out rules and guidelines with respect to
the matters for which biodiversity assessment reports may be prepared under the
biodiversity offsets scheme.

The regulations may set out the circumstances in which the ordinary rules under the
biodiversity assessment method for the determination of the number and class of
biodiversity credits required as biodiversity offsets may be varied.

The biodiversity assessment method may include provision for:

(a) the adoption of datasets, maps and other information published from time to
time by a specified person or body, and

(b) the use of specified computer programs and databases for the carrying out of
assessments under the method.

6.9 Review of biodiversity assessment method

(1)

2)

3)
4)

The Minister for the Environment is to review the biodiversity assessment method:

(a) as soon as possible after the period of 5 years after the method is first
established, and

(b) atleast every 5 years thereafter, and
(c) atsuch other times as the Minister considers appropriate.

The Minister for the Environment is to undertake public consultation in connection
with the review of the biodiversity assessment method and give the public an
opportunity to make submissions in relation to the method.

The Minister for the Environment may, following a review under this section, amend
or replace the biodiversity assessment method in accordance with this Act.

The regulations may make further provision for or with respect to the review of the
biodiversity assessment method and the amendment or replacement of the method
following a review.

6.10 Scheme for accreditation of persons who apply method

(1)

2)

)

4)

The Environment Agency Head is to prepare a scheme, in accordance with this
section, for the accreditation by the Agency Head of persons as biodiversity assessors
for the purposes of the application of the biodiversity assessment method.

The Minister for the Environment may, by order published on the NSW legislation
website, adopt the scheme with or without any modifications the Minister considers
appropriate.

The Minister for the Environment may, from time to time by similar order, amend or
replace the scheme.
Note. Part 9 requires public consultation in relation to the preparation of the scheme.

A scheme for the accreditation of persons as biodiversity assessors may (without
limitation) include the following:

(a) the qualifications or experience required for persons to be accredited to apply
the biodiversity assessment method,

(b) the accreditation of Public Service employees or other persons,
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)

Division 3

(©
(d)
©)
(H
(8)

(h)

(1)

W)
(k)

the procedure for applying for accreditation,

the grant of accreditation and the conditions on which it is granted,
the period accreditation remains in force,

the renewal, variation, suspension or cancellation of accreditation,

the payment of fees for applications for the grant or renewal of accreditation
(including periodic fees while an accreditation remains in force),

the provision of information by accredited assessors to the Environment
Agency Head and other persons in relation to biodiversity assessment reports
prepared by the assessors,

the integrity of biodiversity assessment reports prepared by accredited
assessors (including the audit of those reports and the establishment of
protocols on the engagement of accredited assessors to ensure the independent
exercise of their functions),

the maximum amount that accredited assessors may charge for preparing
biodiversity assessment reports at the request of any person,

the information that an accredited assessor is required to obtain from a person
requesting a biodiversity assessment report.

The regulations may make provision for or with respect to the contents of a scheme
and giving effect to the scheme.

Biodiversity assessment reports

6.11 Biodiversity stewardship site assessment report

For the purposes of the biodiversity offsets scheme, a biodiversity stewardship site
assessment report is a report prepared by an accredited biodiversity assessor in
relation to a proposed biodiversity stewardship agreement under Part 5 that:

(a)
(b)
(©)

assesses the biodiversity values of the proposed biodiversity stewardship site
in accordance with the biodiversity assessment method, and

sets out the management actions proposed to be carried out on the proposed
site, and

determines in accordance with the biodiversity assessment method the number
and class of biodiversity credits that may be created in respect of those
management actions.

6.12 Biodiversity development assessment report

For the purposes of the biodiversity offsets scheme, a biodiversity development
assessment report is a report prepared by an accredited biodiversity assessor in
relation to proposed development that would be authorised by a planning approval,
or proposed clearing that would be authorised by a native vegetation clearing
approval, that:

(a)

(b)
(©)

assesses in accordance with the biodiversity assessment method the
biodiversity values of the land subject to the proposed development or
clearing, and

assesses in accordance with that method the impact of proposed development
or clearing on the biodiversity values of that land, and

sets out the measures that the proponent of the proposed development or
clearing proposes to take to avoid or minimise the impact of the proposed
development or clearing, and
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(d) determines in accordance with that method the number and class of
biodiversity credits that are required to be retired to offset the residual impacts
of the proposed development or clearing.

6.13 Biodiversity certification assessment report

For the purposes of the biodiversity offsets scheme, a biodiversity certification
assessment report is a report prepared by an accredited biodiversity assessor in
relation to the proposed biodiversity certification of land under Part 8 that:

(a) assesses in accordance with the biodiversity assessment method the
biodiversity values of the land proposed for biodiversity certification, and

(b) assesses in accordance with that method the impacts of future development on
the biodiversity values of the land proposed for biodiversity certification, and

(c) that sets out proposed conservation measures on or in respect of other land
(including the retirement of biodiversity credits) to avoid, minimise or offset
those impacts on biodiversity values.

6.14 Modification or withdrawal of biodiversity assessment report

(1)

2)

3)

A biodiversity assessment report may be modified or withdrawn by the accredited
biodiversity assessor who prepared the report:

(a) atthe request of the person who obtained the report, or

(b) in the case of a biodiversity development assessment report—at the request of
the person or body to whom the report was submitted in connection with the
proposed development or clearing.

A biodiversity assessment report cannot be modified or withdrawn after a planning
approval, a native vegetation clearing approval or biodiversity certification has been
granted in reliance on the report.

A biodiversity assessment report may be prepared by an accredited biodiversity
assessor even though a different report has been prepared by another assessor.

6.15 Lapsing of biodiversity assessment report

(1)

2)

A Dbiodiversity assessment report cannot be submitted with an application for
planning approval, native vegetation clearing approval or biodiversity certification:

(a) after the end of the period of 2 years after it was prepared, or

(b) ifitis extended by an accredited biodiversity assessor before the end of that
2-year period, after the end of that extended period.

The period cannot be extended for more than 2 years at any one time.

A biodiversity assessment report cannot be so submitted if it has been withdrawn.

6.16 Miscellaneous provisions applying to biodiversity assessment reports

(1
2

The regulations may make provision for or with respect to the form and content of
biodiversity assessment reports.

An accredited biodiversity assessor is to provide the Environment Agency Head (and
such other persons as the regulations require) with a copy of any biodiversity
development assessment report prepared by the assessor and submitted in connection
with an application for planning approval or native vegetation clearing approval.
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Division 4 Creation, transfer etc of biodiversity credits

6.17 Creation of biodiversity credits

(1)

2

Biodiversity credits are created by (and in accordance with) a biodiversity
stewardship agreement when the agreement first takes effect or when an amendment
of the agreement that increases the number of credits takes effect.

When a biodiversity credit is created, the Environment Agency Head must:

(a) register the creation of the credit (and its class) in the register of biodiversity
credits under Part 9, and

(b) record the owner of the land as the holder of the credit.

A biodiversity credit has effect even if it has not been so registered.

6.18 Duration of biodiversity credit

A biodiversity credit remains in force unless it is cancelled or retired under this Act.

Note. A biodiversity credit cannot be transferred after it has been cancelled or retired, or during
any suspension period.

6.19 Transfers of biodiversity credits

(1
2)
3)

4)

The holder of a biodiversity credit that is in force may transfer the credit to any
person, subject to this Act and the regulations.

A biodiversity credit cannot be transferred if it has been suspended by the
Environment Agency Head and the suspension is in force.

The transfer of a biodiversity credit does not affect any requirement imposed on the
owner of a biodiversity stewardship site under a biodiversity stewardship agreement.
In particular, it does not affect any requirement that the owner carry out management
actions in respect of the land in relation to which the credit was created.

The regulations may make further provision with respect to the transfer of
biodiversity credits (including by prohibiting certain transfers of biodiversity
credits).

6.20 Registration of transfer of biodiversity credit

(1

2
3)

4)

)

The transfer of a biodiversity credit does not have effect until the transfer is
registered by the Environment Agency Head in the register of biodiversity credits
under Part 9.

An application for registration of a transfer of a biodiversity credit may be made to
the Environment Agency Head by the parties to the transfer.

The application must:

(a) bemade in a form approved by the Environment Agency Head and contain the
information required by that approved form, and

(b)  be accompanied by an application fee prescribed by the regulations.

The Environment Agency Head may require the applicant to provide such additional
information as the Environment Agency Head may require to determine the
application.

If an application for the transfer of a biodiversity credit is duly made, the
Environment Agency Head must register the transfer unless authorised or required to
refuse to register the transfer by or under this Act.

The Environment Agency Head must refuse to register a transfer of a biodiversity
credit in respect of which an amount is required to be paid to the Biodiversity
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(6)

Stewardship Payments Fund unless satisfied that the amount required to be paid to
that Fund has been so paid.

If the Environment Agency Head refuses to register a transfer of a biodiversity credit
in respect of which an amount has been paid to the Biodiversity Stewardship
Payments Fund, the Environment Agency Head may direct the Fund Manager to
repay that amount to the person who paid it, and the Fund Manager is authorised and
required to comply with that direction.

6.21 Payment to Fund on first transfer of biodiversity credit or on retirement without first
transfer

(1)

2)

)

4)

)

(6)

(7

An amount, calculated as provided by this Act, is to be paid into the Biodiversity
Stewardship Payments Fund before a first transfer of a biodiversity credit is
registered.

If an application for registration of a first transfer is made in respect of all the
biodiversity credits created in respect of a biodiversity stewardship site, the amount
payable into the Fund before that transfer is registered is the total Fund deposit for
the site.

If an application for registration of a first transfer is made in respect of a number of
biodiversity credits that is less than the number of biodiversity credits created in
respect of the biodiversity stewardship site, the amount payable into the Fund before
that transfer is registered is (subject to this section) the relevant proportion of the total
Fund deposit for the biodiversity stewardship site, or the proceeds of sale of the
biodiversity credits, whichever amount is the greater.

Despite anything to the contrary in this Part, the payment of an amount into the Fund
in respect of a first transfer of biodiversity credits is not to result in the total amount
paid into the Fund in respect of all biodiversity credits created in respect of the
biodiversity stewardship site exceeding the total Fund deposit for the site.

If a biodiversity credit is proposed to be retired without having been transferred by
the owner of the biodiversity stewardship site, the amount that would have been
payable under this section if the biodiversity credit had instead been transferred is to
be paid into the Fund before the credit is retired.

The regulations may amend this section to vary the calculation of the amount to be
paid into the Fund under this section or to provide for the deferral of the payment of
the amount until a subsequent transfer of the biodiversity credit.

In this section:

proceeds of sale of a biodiversity credit, means the consideration (if any) for the
transfer of the biodiversity credit.

relevant proportion of the total Fund deposit for a site, means the proportion that the
number of biodiversity credits to be transferred bears to the number of biodiversity
credits created in respect of the site.

total Fund deposit for a site, means an amount determined (subject to the
regulations) by the Environment Agency Head as the present value of the total of all
scheduled management payments in respect of the site (under the biodiversity
stewardship agreement) during the life of the agreement. The present value is to be
determined by applying the discount rate determined and published by the
Environment Agency Head from time to time.

6.22 Other transactions relating to biodiversity credits

A biodiversity credit cannot be mortgaged, assigned, leased, charged or otherwise
encumbered, except as authorised by the regulations.
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6.23 Grounds for cancellation of biodiversity credit

(1)

2)

)

4)

)

The Environment Agency Head may cancel a biodiversity credit that is in force, or
that has been suspended under this Part:

(a) ifthe Environment Agency Head is of the opinion that any management action
in respect of which the biodiversity credit was created has not been, or is not
being, carried out in accordance with the biodiversity stewardship agreement,
or

(b) if'the credit was created in error, or
(c) if'the holder of the credit has requested or agreed to the cancellation, or
(d) if authorised to do so by any other provision of this Act or the regulations.

Without limiting subsection (1), if the Minister for the Environment varies or
terminates a biodiversity stewardship agreement because of activities authorised by
a mining or petroleum authority granted in respect of a biodiversity stewardship site,
the Environment Agency Head may cancel any biodiversity credits created in respect
of the biodiversity stewardship site that have not been transferred by the biodiversity
stewardship site owner.

The Environment Agency Head must not cancel a biodiversity credit unless before
doing so the Environment Agency Head:

(a) gives notice to the holder of the credit that he or she intends to do so, and

(b) specifies in that notice the reasons for his or her intention to do so, and

(c) gives the holder of the credit a reasonable opportunity to make submissions in
relation to the proposed cancellation, and

(d) takes into consideration any such submissions by the holder of the credit.

The Environment Agency Head is not to cancel a biodiversity credit if the
Environment Agency Head is satisfied that the holder of the credit is a bona fide
purchaser of the credit without notice of the circumstances that are grounds for the
cancellation of the credit.

Note. However, the Minister for the Environment may require a wrongdoer to retire a specified
number or class of credits under section 11.25.

Subsections (3) and (4) do not apply if the holder of a biodiversity credit has
requested or agreed to the cancellation of the credit.

6.24 General provisions relating to cancellation of biodiversity credits

(1)

2)

)
4)

The Environment Agency Head cancels a biodiversity credit by making a recording
in the register of biodiversity credits under Part 9, in relation to the biodiversity credit
concerned, that indicates that the credit is cancelled.

The Environment Agency Head must give the holder of the credit notice in writing
of the cancellation.

No compensation is payable for the cancellation of a biodiversity credit.

However, if a biodiversity credit is cancelled because of activities authorised by a
mining or petroleum authority granted in respect of a biodiversity stewardship site,
the reasonable costs incurred by the biodiversity stewardship site owner in carrying
out, before the cancellation, the management actions in respect of which the
biodiversity credits were created are taken, for the purposes of the Mining Act 1992
or the Petroleum (Onshore) Act 1991, to be a loss caused by deprivation of the
possession or of the use of the surface of the land concerned as a result of the exercise
of the rights conferred by the mining or petroleum authority.
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)

(6)

(7

If a biodiversity credit is cancelled, the Minister for the Environment may vary or
terminate the relevant biodiversity stewardship agreement (with or without the
consent of the owner of the biodiversity stewardship site) to make it clear that any
obligation to carry out a management action that arises only because of the creation
of that credit ceases to have effect.

If the variation or termination of the agreement is made without the consent of the
owner, the variation or termination is to be made by the Minister for the Environment
by order published in the Gazette.

The cancellation of a biodiversity credit does not prevent the Minister for the
Environment seeking an award of damages against the owner of a biodiversity
stewardship site for a breach of the biodiversity stewardship agreement or taking
civil enforcement action in respect of the breach under Division 2 of Part 13.

6.25 Suspension of biodiversity credit

(1)

2)

)
4)

If the Environment Agency Head considers that there may be reasons for cancelling
a biodiversity credit, the Environment Agency Head may suspend the biodiversity
credit for a period of up to 2 months pending an investigation into the matter.

The Environment Agency Head suspends a biodiversity credit by making a recording
in the register of biodiversity credits under Part 9, in relation to the biodiversity credit
concerned, that indicates that the credit is suspended.

The Environment Agency Head must give the holder of the credit notice in writing
of the suspension.

No compensation is payable for the suspension of a biodiversity credit.

6.26 Appeals to Land and Environment Court

(1)

2)

)

4)

The holder of a biodiversity credit who is dissatisfied with a decision of the
Environment Agency Head to cancel the biodiversity credit may, within 3 months
after being notified of the decision by the Agency Head, appeal to the Land and
Environment Court against the decision.

A person who applies for the registration of a transfer of a biodiversity credit and who
is dissatisfied with a decision of the Environment Agency Head to refuse to register
the transfer may, within 3 months after being notified of the decision by the Agency
Head, appeal to the Land and Environment Court against the decision, but only in the
circumstances (if any) authorised by the regulations.

A person who applies for the transfer to the person of a biodiversity credit held by
the Minister for the Environment pursuant to a deferred credit retirement
arrangement and who is dissatisfied with a decision of the Environment Agency
Head in respect of the application may, within 3 months after being notified of the
decision by the Agency Head, appeal to the Land and Environment Court against the
decision.

A person who held biodiversity credits immediately before they were transferred to
the Minister for the Environment pursuant to a deferred credit retirement
arrangement and who is dissatisfied with a decision of the Environment Agency
Head to retire those credits (othe