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Explanatory note

This explanatory note relates to this Bill as introduced into Parliament.

Overview of Bill

The object of thisBill isto make miscellaneous amendmentsto thefollowing Acts:
Duties Act 1997

First Home Owner Grant Act 2000

Land Tax Management Act 1956

Pay-roll Tax Act 1971

Samp Duties Act 1920

Taxation Administration Act 1996
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Outline of provisions

Clause 1 sets out the name (also called the short title) of the proposed Act.
Clause 2 provides for the commencement of the proposed Act.

Clause 3isaforma provison giving effect to the amendments to the Duties Act
1997 set out in Schedule 1.

Clause 4 isaformal provision giving effect to the amendmentsto the First Home
Owner Grant Act 2000 set out in Schedule 2.

Clause 5 isaforma provision giving effect to the amendments to the Land Tax
Management Act 1956 set out in Schedule 3.

Clause6isaforma provision giving effect to the amendmentsto the Pay-roll Tax
Act 1971 set out in Schedule 4.

Clause 7 isaformal provision giving effect to the amendmentsto the Samp Duties
Act 1920 set out in Schedule 5.

Clause 8 is a formal provision giving effect to the amendments to the Taxation
Administration Act 1996 set out in Schedule 6.

Schedule 1 Amendment of Duties Act 1997

Concession for transfer of property to a related person

A purchaser under an agreement for sale can elect to have the property transferred
from the vendor to a person who is “related” (as defined in the Act) to the
purchaser without paying ad vaorem duty on the transfer. This concession is
capable of being abused by a person who stampsthetransfer after settlement of the
contract but before registration of the transfer at the Land Titles Office. Schedule
1 [1] limits the concession in two ways. Firg, it provides that the transfer must
occur contemporaneoudy with the completion or settlement of the agreement.
Secondly, if apurchaser buysontrust for the“red” purchaser who has provided the
money for the purchase, the concession for atransfer to arelated person can only
apply to a transfer from the vendor to a person who is related to the “rea”
purchaser (and not a person who is related to the “ apparent” purchaser).
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Dutiable value of partnership interests and partitions

A trandfer of an interest in a partnership or a partition of property may involve
dutiable property aswell as non-dutiable property (including property outside New
South Wales). In calculating duty, the dutiable value is determined on the value of
the dutiable property as a proportion of al the property. Some types of business
assets, such as the goodwill of abusiness, may also be apportioned between New
South Wales and other jurisdictions. However, apportionment does not presently
apply if the business assets are partnership property, or are subject to a partition.
The Act is to be amended to remove this anomaly. Schedule 1 [2] makes the
amendment in relation to partnership interests and Schedule 1 [3] in relation to
partitions.

Transfer of interests in land-rich companies that are limited by guarantee

The land-rich provisionsin Chapter 3 of the Act impose duty on certain share and
unit acquisitions in private companies or private unit trust schemes that would
entitle the holder to more than 50% of the property of the company or trust in the
event of a distribution of al its property. A person who acquires a controlling
interest in acompany limited by guarantee is not currently subject to the land-rich
provisions as, under the Cor porations Law, these companies cannot issue shares.
Schedule 1 [4] provides that an interest in acompany limited by guarantee can be
acquired by becoming a member of the company, removing a person from
membership of the company, or atering members' rights.

Hardship cases

Schedule 1 [6] repedls Part 4 of Chapter 12 of the Act (which congtituted a Board
of Review to consider thewaiver of duty in hardship cases) asaconsequence of the
congtitution of the Hardship Review Board under the Taxation Administration Act
1996 by Schedule 6 [3] and replaces the Part with provisions that complement
those to be inserted into the Taxation Administration Act 1996 by Schedule 6 [3].

Commercial plant nurseries

Schedule 1 [8] makes an amendment to the definition of land used for primary
production in the Dictionary to the Act relating to commercid plant nurseries as
a consequence of the amendment made by Schedule 3 [1] to the Land Tax
Management Act 1956.
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First Home Plus

First Home Plus provides a duty exemption or concession for first home buyers.
It is subject to limits on the value of the property, and different limits apply to the
metropolitan areaand other areas. Asfrom 1 July 2000, First Home Plus has been
adminigstered on thebasisthat it appliesto thelocal government areas of Newcastle
and Lake Macquarie in the same way as it applies to the metropolitan area of
Sydney. This increases the property limit for exemption in these areas from
$175,000 to $200,000, with a phased concession up to $300,000. Schedule 1 [9]
amends the definition of Metropolitan Area in the Dictionary to the Act to this
effect.

Savings, transitional and other provisions

Schedule 1 [7] enablesthe making of regulations of asavingsor transitiona nature
as a conseguence of the enactment of the proposed Act.

Schedule 2 Amendment of First Home Owner Grant
Act 2000

Schedule 2 [1] amends the definition of permanent resident in the Act to make it
clear that New Zedland citizens who reside in Audrdia are eligible for a First
Home Owner Grant.

Schedule 2 [2] removes a potential anomaly that could inadvertently prevent an
gpplicant from receiving agrant. Under the Act at present, an applicant for agrant
must be the owner of the land on which the home is, or is being, built or must
becomethe owner of theland when the building of the homeis completed. In some
instances this may not be the case. For example, a person may build ahome on a
rura property owned by his or her parents. The amendment gives the Chief
Commissioner a discretion to recognise such persons to be digible applicants.

Schedule 3 Amendment of Land Tax Management Act
1956

Commercial plant nurseries

Land used for primary production is exempt from land tax. The definition of land
used for primary production in the Act includes a “nursery” which, in turn, is
defined by reference to the Horticultural Sock and Nurseries Act 1969. The
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Horticultural Sock and Nurseries Act 1969 is proposed to be repeded in the near
future. In anticipation of the repeal, Schedule 3 [1] amends the definition of land
used for primary production to preserve its effect.

Land owned by Sydney Harbour Foreshore Authority

The functions of the Sydney Cove Redevel opment Authority and the land owned
by it passed to the Sydney Harbour Foreshore Authority on 1 February 1999. Some
changes in land tax liability occurred in relation to certain leasehold land as a
conseguence. Schedule 3 [2] seeksto reindtate, in relation to alessee of land owned
by the Sydney Harbour Foreshore Authority and irrespective of when theleasewas
entered into, the test asto ligbility that existed prior to 1 February 1999.

Limit of exemption for public garden, public recreation ground or public
reserve

An owner of land is entitled to an exemption from land tax if the owner uses the
land solely asasitefor apublic garden, public recreation ground or public reserve.
A recent Supreme Court decision (Evatt v Chief Commissioner of Land Tax[1999]
NSWSC 1317) indicates that a private owner of land may qudify for the
exemption in respect of the garden of adwelling by opening it to the public, even
if afeeischarged for operating and maintenance costs. It is proposed to provide
that the exemption will not apply if theland isowned by anatural person, or isheld
in trust by a natural person for either another natural person or a body that, if
dissolved, would result in some or dl of the land vesting in one or more of the
members, or former members, of the body. Schedule 3 [4] makes the principal
amendment and Schedule 3 [3] makes a consequentia amendment.

Related companies

Schedule 3 [5] amends the provisions of the Act concerning the land tax liability
of related companiesto provide that if two or more related companies are ligble to
land tax (whether assessed separately or jointly), each company isliablejointly and
severdly to pay the tax.

Schedule 3 [6] applies section 45 of the Taxation Administration Act 1996 to an
amount of land tax payable by a related company. Section 45 of the Taxation
Administration Act 1996 is to be amended by Schedule 6 [1] to the proposed Act.
Section 45, as amended, will provide that the liability of aperson (which includes
acorporation) to pay an amount of tax also includes aliability to pay any interest,
penalty tax and costs and expenses associated with the recovery of thetax. Section
45, as amended, will also give a corporation that pays an amount in accordance
with the section such rights of contribution or indemnity from related corporations
asaejus.
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Hardship cases

Schedule 3 [7] repedls sections 50-53 of the Act (which congtituted a Board to
consider the waiver of land tax in hardship cases) as a consequence of the
constitution of the Hardship Review Board under the Taxation Administration Act
1996 by Schedule 6 [3] and replaces those sections with provisons that
complement those to be inserted into the Taxation Administration Act 1996 by
Schedule 6 [3].

Savings, transitional and other provisions

Schedule 3 [8] enables the making of regulations of asavingsor transitional nature
as a conseguence of the enactment of the proposed Act.

Schedule 4 Amendment of Pay-roll Tax Act 1971

Members of a group

Schedule 4 [3] inserts proposed section 16L A into the Act. The section will enable
the recovery of pay-roll tax, in the case of a group, from any member of the group
and not just from amember that pays wages. The section a so applies section 45 of
the Taxation Administration Act 1996 to an amount of pay-roll tax payable by a
group member. Section 45 of the Taxation Administration Act 1996 is to be
amended by Schedule 6 [1] to the proposed Act. Section 45, as amended, will
provide that the liability of agroup member to pay an amount of tax also includes
aliability to pay any interest, penaty tax and costs and expenses associated with
therecovery of thetax. Section 45, asamended, will aso giveagroup member who
pays an amount in accordance with the section such rights of contribution or
indemnity from other group members as are just.

Schedule 4 [1] and [2] make consequential amendments.

Hardship cases

Schedule 4 [4] repeds Part 6 of the Act (which congtituted a Board of Review to
consider the waiver, deferral and writing off of pay-roll tax in hardship cases) asa
conseguence of the condtitution of the Hardship Review Board under the Taxation
Adminisgtration Act 1996 by Schedule 6 [3] and replaces those sections with
provisions that complement those to be inserted into the Taxation Administration
Act 1996 by Schedule 6 [3].
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Savings, transitional and other provisions

Schedule 4 [5] enables the making of regulations of asavingsor transitiona nature
as a conseguence of the enactment of the proposed Act.

Schedule 5 Amendment of Stamp Duties Act 1920

Hardship cases

Schedule5[1] repeds Division 2 of Part 2 of the Act (which enabled the Board of
Review constituted under Part 4 of Chapter 12 of the Duties Act 1997 to exercise
its functions in relation to stamp duty) as a consequence of the congtitution of the
Hardship Review Board under the Taxation Administration Act 1996 by Schedule
6 [3] and replaces those sections with provisions that complement those to be
inserted into the Taxation Administration Act 1996 by Schedule 6 [3].

Exemption from financial institutions duty

Schedule 5 [2] provides an exemption from payment of financia institutions duty,
with effect from 1 July 2000, on the receipt of certain Commonwealth Government
socia security benefits, namely, abenefit or allowance under the A New Tax System
(Family Assistance) Act 1999 and a bonus payment under the A New Tax System
(Bonuses for Older Australians) Act 1999.

Savings, transitional and other provisions

Schedule 5 [3] enables the making of regulations of asavingsor transitiona nature
as a conseguence of the enactment of the proposed Act.

Schedule 6 Amendment of Taxation Administration Act
1996

Liability of and between persons (including corporations)

Schedule 6 [1] amends section 45 of the Act. Section 45, asamended, will provide
that theliability of aperson (which includes a corporation) to pay an amount of tax
aso includes a liability to pay any interest, pendty tax and costs and expenses
associated with the recovery of the tax. Section 45, as amended, will also give a
person who pays an amount in accordance with the section such rights of
contribution or indemnity from related persons as are just. The section isintended
to consolidate smilar provisonsin other taxation laws and to strengthen them.
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Hardship cases

Schedule 6 [3] inserts proposed Division 5 (containing sections 106A—106D) into
Part 10 of the Act. The Divison congtitutes the Hardship Review Board and
specifies its functions. Section 106A provides that the Board is to consist of the
Chief Commissioner of State Revenue, the Auditor-General and the Secretary of
the Treasury. Section 106B enables the Board to waive the payment of tax payable
under a taxation law in cases of serious hardship. Tax is given an extended
meaning by the section so as to include interest and penalty tax and costs and
expenses of the Chief Commissioner. Section 106C enables the deferra and
writing off of tax. Section 106D enables the Board, a member of the Board, or a
person otherwise engaged in the adminigtration of Divison 5 to disclose
information obtained in the course of the administration of that Division to a
taxation officer.

Schedule 6 [2] makes a consequentia amendment that allows a taxation officer to
disclose information obtained in the administration of a taxation law to the
Hardship Review Board.

Savings, transitional and other provisions

Schedule 6 [4] enables the making of regulations of asavingsor transitiona nature
as a conseguence of the enactment of the proposed Act.
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