1999 No 539

New South Wales

Superannuation Administration
(Local Government Superannuation
Scheme Transitional Provisions)
Amendment Regulation 1999

under the

Superannuation Administration Act 1996

His Excellency the Governor, with the advice of the Executive Council, has
made the following Regulation under the Superannuation Administration Act
1996.

MICHAEL RUEBEN EGAN, M.L.C,,
Treasurer

Explanatory note

The object of this Regulation isto provide for adegree of membership mobility
to and from the local government superannuation scheme and public sector
superannuation schemes, as envisaged by section 128A of the Superannuation
Administration Act 1996.

Since the establishment of the local government superannuation scheme on 1
July 1997, it hasbeen impossiblefor personswho transferred employment from
the public sector to the local government sector on that day to rejoin any
defined-benefit public sector scheme, if they transfer back to the public sector.
ThisRegulationamendsthe Superannuation Administration (Local Gover nment
Superannuation Scheme Transitional Provisions) Regulation 1997 to enable:

(8 movement of membersfrom apublic sector defined-benefits scheme (that
IS, the State Superannuation Scheme, the State A uthorities Superannuation
Schemeor the State A uthorities Non-contributory Superannuation Scheme)
to equivalent defined-benefit divisons of the loca government
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Superannuation Administration (Local Government Superannuation Scheme Transitional
Provisions) Amendment Regulation 1999

Explanatory note

superannuation scheme in the event that such members secure
employment, in the prescribed circumstances, with employersresponsible
for contributing to the payment of benefits under that scheme, and

(b) movement of members from defined-benefit divisions of the local
government superannuation scheme (all of whom were previously
members of a public sector defined-benefit scheme) to a public sector
defined-benefit scheme in the event that such members secure
employment, in the prescribed circumstances, with employers associated
with those public sector schemes.

Provision is made requiring the existing rights of members to their accrued or
preserved benefits, and their rights to accrue defined benefits on an ongoing
basis, to be re-established in the scheme to which they transfer, in accordance
with therules of that scheme. Provisionisalso made asto appeal rightsrelating
to any existing disputes and disputes arising as aresult of the transfer process.
Appea srelating to matters arising under the transferor superannuation scheme,
including matters relating to determinations under the proposed provisions and
payments on transfer are to be dealt with under the transferor scheme. Appeals
relatingto mattersarising under thetransferee superannuation scheme, including
determinations asto rights on transfer, are to be dealt with under the transferee
superannuation scheme.

Consequential amendments are also made.

The transfer option is conferred on employees whose transfer of employment
takes place on or after 1 July 1997.

This Regulation is made under section 128A of the Superannuation
Administration Act 1996 (inserted by the Superannuation Legislation Further
Amendment Act 1998) and section 129 of that Act (the genera
regulation-making powe).
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Superannuation Administration (Local
Government Superannuation Scheme Transitional
Provisions) Amendment Regulation 1999

1 Name of Regulation

This Regulation is the Superannuation Administration (Local
Government Superannuation Scheme Transitional Provisions)
Amendment Regulation 1999.

2 Commencement

This Regulation commences on 1 October 1999.
3 Amendment of Superannuation Administration (Local Government
Superannuation Scheme Transitional Provisions) Regulation 1997
The Superannuation Administration (Local Government
Superannuation Scheme Transitional Provisions) Regulation 1997
is amended as set out in Schedule 1.
4  Notes

The explanatory note does not form part of this Regulation.
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Superannuation Administration (Local Government Superannuation
Scheme Transitional Provisions) Amendment Regulation 1999

Schedule 1 Amendments

Schedule 1 Amendments

(1]

(2]

(3]

(4]

(Clause 3)

Clause 13 Effect of transfers

Omit “Regulation” from clause 13 (1).
Insert instead “ Part”.

Clause 13 (2)
Omit “regulation”. Insert instead “Part”.

Clause 16 Transfer of assets to LGSS

Insert “and transferred under Part 2° after “local government
superannuation scheme” where secondly occurring in clause 16 (1).

Part 5
Insert after Part 4:

Part 5 Mobility between schemes

Division 1 Preliminary

19 Definitions
In this Regulation:
appointed day means 1 October 1999.

election means an election under Division 4 to exercise a
transfer option referred to in section 128A of the Act.

STC employer means an employer responsible for making
contributions under a superannuation scheme of which STC
istrustee.

transferee scheme means the superannuation scheme to
whichaperson electsto transfer in accordance with thisPart.
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Superannuation Administration (Local Government Superannuation
Scheme Transitional Provisions) Amendment Regulation 1999

Amendments Schedule 1

transferor scheme means the superannuation scheme from
which aperson electsto transfer in accordance with this Part.

Division 2 Eligibility to exercise transfer option

20 Relevant public sector employment

(1) For the purposes of section 128A (2) (a) of the Act, a
prescribed public sector employer is an employer listed in
Schedule 3 to the Superannuation Act 1916 or in Schedule
1 to the State Authorities Superannuation Act 1987.

(2) For the purposes of section 128A (3) (b) of the Act, a
prescribed public sector employer is an employer:

(@ listed in Schedule 3 to the Superannuation Act 1916
or in Schedule 1 to the Sate Authorities
Superannuation Act 1987, and

(b) thatisresponsible for making contributions under an
STC scheme of which the employee concerned was
previousy a member or to which the employee
concerned previously contributed.

Note. Subsections (2) and (3) of section 128A of the Act limit the

transfer option available under that section to a class of employees
who are employed by a “prescribed public sector employer”.

21 Eligible employees and contributors

The following persons are eligible to exercise a transfer

option:

(8 acCategory 1 elector—that is, a person who, on the
appointed day, was a contributor to the State
Superannuation Scheme or to the State Authorities
Superannuation Scheme and who, in accordancewith
clause 23, istaken to have transferred employment,

(b) aCategory 2 elector—apersonwho, onthe appointed
day, was a contributor to Division B or D of thelocal
government superannuation scheme and who, in
accordance with clause 24, is taken to have
transferred employment,
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Schedule 1

Superannuation Administration (Local Government Superannuation
Scheme Transitional Provisions) Amendment Regulation 1999

Amendments

(©)

(d)

(€)

(f)

Note.

aCategory 3 el ector—aperson who, on the appointed
day, held defered benefits in both the State
Superannuation Scheme and the State Authorities
Non-contributory Superannuation Schemeinrelation
to the same period of employment and who, in
accordance with clause 25, is taken to have
transferred employment,

aCategory 4 el ector—aperson who, on the appointed
day, held deferred benefits in both the State
Authorities Superannuation Scheme and the State
AuthoritiesNon-contributory Superannuation Scheme
in relation to the same period of employment and
who, in accordance with clause 26, is taken to have
transferred employment,

aCategory 5 elector—aperson who, on theappointed
day, held deferred benefitsin each of DivisionsB and
C of thelocal government superannuation schemein
relation to the same period of employment and who,
in accordance with clause 27, is taken to have
transferred employment,

aCategory 6 elector—aperson who, on the appointed
day, held deferred benefitsin each of DivisionsC and
D of the local government superannuation schemein
relation to the same period of employment and who,
in accordance with clause 28, is taken to have
transferred employment.

This clause allows (subject to the employment continuity

restrictions imposed by Division 3):

(@)

(b)

transfers from STC schemes to the local government
superannuation scheme by a member of an STC scheme who
leaves a public sector employer prescribed for the purposes of
the relevant STC scheme to take up employment with a local
government employer, and

transfers from the local government superannuation scheme
to STC schemes by a member of the local government
superannuation scheme who was previously a member of an
STC scheme and who leaves a local government employer to
take up employment with a public sector employer prescribed
for the purposes of the relevant STC scheme.
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Superannuation Administration (Local Government Superannuation
Scheme Transitional Provisions) Amendment Regulation 1999

Amendments Schedule 1

Division 3 Transfer of employment

22 Application of Division

The provisions of this Division define, for the purposes of
section 128A (2) (b) and (3) (b) of the Act, the circumstances
inwhich atransfer of employment istaken to have occurred.

23 Contributors to SSS or SASS

A person who is a Category 1 elector is taken to have
transferred employment if:

(8  theperson has ceased, on or after the appointed day,
to be a contributor to the State Superannuation
Scheme or to the State Authorities Superannuation
Scheme, and

(b)  within 3 months after ceasing to be a contributor to
that scheme, the person has become an employee of
an employer under the local government
superannuation scheme.

24 Contributors to the local government superannuation
scheme

A person who is a Category 2 elector is taken to have
transferred employment if:

(8  theperson has ceased, on or after the appointed day,
to be a contributor to Division B or D of the local
government superannuation scheme, and

(b)  within 3 months after ceasing to be such a
contributor, the person has becomean employee of an
STC employer.

25 Holders of deferred benefits in SSS and SANCSS

(1) A person who is a Category 3 elector is taken to have
transferred employment if:
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Superannuation Administration (Local Government Superannuation
Scheme Transitional Provisions) Amendment Regulation 1999

Schedule 1 Amendments

(@  within the prescribed time after the person’ s benefits
in the State Superannuation Scheme and the State
AuthoritiesNon-contributory Superannuation Scheme
were deferred, the person has become an empl oyee of
an employer under the local government
superannuation scheme, and

(b)  the person has thereafter remained an employee of
that employer, or been employed by a succession of
employersunder thelocal government superannuation
scheme or STC employers (or any combination of
both), with no break in service longer than the
prescribed time.

(2) Inthisclause, the prescribed time means the time allowed
for the purposes of section 38C (2) of the Superannuation
Act 1916.

26 Holders of deferred benefits in SASS and SANCSS

(1) A person who is a Category 4 elector is taken to have
transferred employment if:

(@  within the prescribed time after the person’ s benefits
in the State Authorities Superannuation Scheme and
the State Authorities Non-contributory
Superannuation Schemeweredeferred, the person has
become an employee of an employer under the local
government superannuation scheme, and

(b)  the person has thereafter remained an employee of
that employer, or been employed by a succession of
employersunder thelocal government superannuation
scheme or STC employers (or any combination of
both), with no break in service longer than the
prescribed time.

(2) Inthis clause, the prescribed time means the time allowed
for the purposes of section 30 (2) of the State Authorities
Superannuation Act 1987.
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Superannuation Administration (Local Government Superannuation
Scheme Transitional Provisions) Amendment Regulation 1999

Amendments

Schedule 1

27 Holders of deferred benefits in Divisions B and C of local
government superannuation scheme

(1) A person who is a Category 5 elector is taken to have
transferred employment if:

@

(b)

within the prescribed time after the person’s benefits
in Divisions B and C of the local government
superannuation scheme were deferred, the person has
become an employee of an STC employer, and

the person has thereafter remained an employee of
that employer, or been employed by a succession of
STC employers or employers under the local
government superannuation scheme (or any
combination of both), with no break in service longer
than the prescribed time.

(2) Inthisclause, the prescribed time means the time allowed
for the purposes of section 30 (2) of the State Authorities
Superannuation Act 1987.

28 Holders of deferred benefits in Divisions C and D of local
government superannuation scheme

(1) A person who is a Category 6 elector is taken to have
transferred employment if:

@

(b)

within the prescribed time after the person’s benefits
in Divisons C and D of the local government
superannuation scheme were deferred, the person has
become an employee of an STC employer, and

the person has thereafter remained an employee of
that employer, or been employed by a succession of
STC employers or employers under the local
government superannuation scheme (or any
combination of both), with no break in service longer
than the prescribed time.

(2) Inthisclause, the prescribed time means the time allowed
for the purposes of section 38C (2) of the Superannuation
Act 1916.
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Superannuation Administration (Local Government Superannuation
Scheme Transitional Provisions) Amendment Regulation 1999

Amendments

Division 4 Exercise of transfer option

29 Manner and form of exercising option

An election to exercise a transfer option is to be given in
writing to the trustee of the transferee scheme, using aform

approved by that trustee.

30 Provision of information

31

(1) Anelector must providesuchinformationasmay berequired
to complete the election form, being information that the
trustees of the transferor or transferee schemes may

reasonably require to give effect to the election.

(2) Either trustee is entitled to require the other to provide
information (including members' files) reasonably necessary

to give effect to the election.

(3) Either trustee is entitled to require an employer, under a
schemefor whichitistrustee, to provide suchinformation as
may be reasonably necessary to the trustee in order to give

effect to the election.

Time within which option may be exercised

(1) Anélection by aCategory 1 or 2 elector who, in accordance
with clause 23 or 24, is taken to have transferred
employment must be madewithin 3 monthsafter thetransfer

of employment.

(2) An €eection by a Category 3, 4, 5 or 6 elector who, in
accordance with clause 25, 26, 27 or 28, is taken to have
transferred employment before the appointed day must be

made within 12 months after that day.

(3) An €eection by a Category 3, 4, 5 or 6 elector who, in
accordance with clause 25, 26, 27 or 28, is taken to have
transferred employment on or after the appointed day must
be made within 12 months after the transfer of employment.

(4) An election takes effect when the election form, duly
completed, is received by the trustee of the transferee

scheme.
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Superannuation Administration (Local Government Superannuation
Scheme Transitional Provisions) Amendment Regulation 1999

Amendments

Schedule 1

()

(6)

However, an election does not take effect if an elector has
applied for a payment of a benefit (including a deferred
benefit) under the transferor scheme before the election is
received by the trustee of the transferee scheme.

Despite any other provision of this clause, the trustee of the
transferee scheme may allow an elector an additional period,
not exceeding 12 months, in which to make an election if the
trustee thinks it appropriate in the circumstances.

Division 5 Transfer of assets on exercise of transfer

option

32 Amounts transferable on exercise of option

D

)

On the exercise by a person of a transfer option, there is
payable by the trustee of the transferor schemeto the trustee
of the transferee scheme:

(@ an é€ligible termination payment calculated in
accordance with clause 33, and

(b)  thedifference between:
) the sum of the primary and supplementary
amountscal culated inaccordancewith clauses
34 and 35, and
(i)  thedigibletermination payment referredtoin

paragraph (a).
It isthe duty of scheme trustees to ensure that the payments
prescribed by this clause are duly made and credited to the
appropriate accounts for the employee concerned in the
transferee scheme.

33 Eligible termination payment

)

For a Category 1 or 2 elector, the eligible termination
payment is the amount that would have been immediately
payable to the person, in accordance with the rules of the
transferor scheme, on the person’s resignation from his or
her employment.
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Superannuation Administration (Local Government Superannuation
Scheme Transitional Provisions) Amendment Regulation 1999

Amendments

(2) ForaCategory 3 elector, the eligible termination payment is
the sum of:

3

(4)

()

@

(b)

the amount that would have been payable if, on the
date the election takes effect, the person had elected
to take the benefit payable under section 52| of the
Superannuation Act 1916, and

the amount of benefit to which the person was
entitted on that date under the State Authorities
Non-contributory Superannuation Act 1987.

For aCategory 4 elector, the eligible termination payment is
the sum of:

@

(b)

the amount that would have been payable if, on the
date the election takes effect, the person had elected
to take the benefit payable under section 43 (7) of the
Sate Authorities Superannuation Act 1987, and

the amount of benefit to which the person was
entitled on that date under the State Authorities
Non-contributory Superannuation Act 1987.

For aCategory 5 elector, the eligible termination payment is
the sum of:

@

(b)

the amount of benefit to which the elector would have
been entitled under subrule 5.10.10 of Schedule 2 to
the trust deed governing the local government
superannuation scheme if the elector had resigned
from employment and had, on the date the election
takes effect, made any necessary election under that
Schedule, and

the amount of benefit to which the person was
entitled on that date under Schedule 3 to the trust
deed governing thelocal government superannuation
scheme.

For aCategory 6 elector, the eligible termination payment is
the sum of:

@

the amount of cash termination benefit to which the
elector would have been entitled under subrule 16.11
of Schedule 4 to the trust deed governing the local
government superannuation schemeif the elector had
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Superannuation Administration (Local Government Superannuation
Scheme Transitional Provisions) Amendment Regulation 1999

Amendments

Schedule 1

resigned from employment and had, on the date the
election takes effect, made any necessary election
under that Schedule, and

(b) the amount of benefit to which the person was
entitled on that date under Schedule 3 to the trust
deed governing thelocal government superannuation
scheme.

34 Primary amount

35

D

)

For a Category 1, 3 or 4 elector, the primary amount is the
amount determined by STC on actuaria advice to be the
value of the person's accrued benefit in the State
Superannuation Scheme or the State Authorities
Superannuation Scheme at the time of the election.

For a Category 2, 5 or 6 elector, the primary amount is the
amount determined by thetrustee of thetransferor schemeon
actuarial advice to be the value of the person’s accrued
benefit in Division B or D of the local government
superannuation scheme, asthe case may be, at thetime of the
election.

Supplementary amount

(1)

)

For a Category 1, 3 or 4 elector, the supplementary amount
is the amount of benefit to which the person was entitled
under the State Authorities Non-contributory
Superannuation Act 1987 on the date the election takes
effect.

For a Category 2, 5 or 6 elector, the supplementary amount
Is the amount of benefit to which the person was entitled
under Schedule 3 to the trust deed governing the local
government superannuation scheme on the date the election
takes effect.
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Schedule 1 Amendments
Division 6 Rights of persons exercising transfer
option

36 Duty of trustees to electors

37

(1)

)

®3)

(4)

)

It isthe duty of thetrustee of the transferee scheme under an
€l ection made by an eligible person to establish the person as
amember of or contributor to the scheme.

An elector transferring from Divisions B and C in the local
government superannuation scheme is to be established in
the State Authorities Superannuation Scheme and in the
State A uthoritiesNon-contributory Superannuation Scheme.

An élector transferring from Divisions C and D in the local
government superannuation scheme is to be established in
the State Superannuation Scheme and in the State
Authorities Non-contributory Superannuation Scheme.

An dector transferring from the State Authorities
Superannuation Scheme and the State Authorities Non-
contributory Superannuation Schemeisto be established in
Divisions B and C of the local government superannuation
scheme.

An elector transferring from the State Superannuation
Scheme and the State Authorities Non-contributory
Superannuation Scheme is to be established in Divisions C
and D of thelocal government superannuation scheme.

Trustees to determine rights of electors

(1)
)

3

The trustee of the transferee scheme is to determine, with
actuarial advice, the rights of the elector in the scheme.

Regard must also be had to any rights the elector had in the
transferor scheme and therights established in thetransferee
scheme must be as near as possible to them.

In particular, thetrusteeisto takeinto account thefollowing:

(@ the elector's accrued benefits in the transferor
scheme, as certified by the trustee of that scheme,

(b)  the benefits that the elector could have accrued by
normal retirement age in the transferor scheme,
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Amendments

Schedule 1

(4)

(c) theelector’ semployment status (including salary and
whether full-time or part-time) in the transferee
scheme, on commencement or recommencement of
membership of the scheme,

(d) theamounts being transferred under Division 5.

In the case of aCategory 3, 4, 5 or 6 elector, the trustee must
also take into account:

(@ the period of employment, with any employer
responsible for making contributions under either the
transferor or transferee scheme, in the period between
the date the benefit was deferred and the date that the
elector again becomes a member of the transferee
scheme, and

(b) any employer contributions made by any such
employer to any complying superannuation fund
within the meaning of the Income Tax Assessment Act
1997 of the Commonwealth in respect of the elector
during that period.

38 Automatic accrual of certain rights

(1)

)

3

A person who by election rejoins the State Superannuation
Scheme is taken to have met the medica requirements of
Part 2A of the Superannuation Act 1916.

A person who by election joins or rejoins Division D of the
local government superannuation scheme is taken to have
met the medical requirements of clause 3 of Schedule 4 of
the trust deed governing the local government
superannuation scheme.

A person who was covered for additional benefits in
Division B of thelocal government superannuation scheme
and who by election rgoins the State Authorities
Superannuation Scheme is taken to have submitted an
application for additional benefit cover under section 20 (1)
of the Sate Authorities Superannuation Act 1987, and STC
is taken to have approved that application.
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Amendments

39

40

(4)

()

A person who was covered for additional benefits in the
State Authorities Superannuation Scheme and who by
election joins or rejoins Division B of thelocal government
superannuation scheme is taken to have submitted an
application for additional benefit cover under subrule 3.2.1
of Schedule 2 to the trust deed governing that scheme, and
the trustee of that scheme is taken to have approved that
application.

Additional benefit cover imputed by subclause(3) or (4) may
be revoked in accordance with the rules of the relevant
transferee scheme.

Effect of transfers

On an election taking effect under this Part, and subject to
any appeal rightsreferred to in this Part, the elector ceasesto
have any entitlements, rights and obligations under the
scheme from which the person transferred to the extent to
which the member is transferred.

Appeal rights

D

)

Therights of appeal availableto an elector before atransfer
option takes effect continue to apply in respect of:

(8  matters or disputes arising before that option takes
effect, and

(b) any matters or disputes arising from determinations
by the trustee of the transferor scheme under this Part
or in relation to any payment from the transferor
scheme.

An elector who transfers to a transferee scheme has, in
respect of any determination by the trustee of the transferee
scheme asto theelector’ srightsin that schemeon transfer to
the scheme, the same rights of appeal as in respect of a
determination by atrustee under the superannuation scheme
concerned.

BY AUTHORITY
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