
ADMINISTRATION OF ESTATES ACT. 

Act No. 40, 1954. 

An Act to amend the law of intestacy; for this 
and other purposes to amend the Wills, 
Probate and Administration Act, 1898, 
the Testator's Family Maintenance and 
Guardianship of Infants Act, 1916, and 
certain other Acts in certain respects; and 
for purposes connected therewith. [Assented 
to, 6th December, 1954.] 

BE it enacted b y the Queen's Most Excellent Majesty, 
by and with the advice and consent of the Legis

lative Council and Legislative Assembly of New South 
Wales in Par l iament assembled, and by the au thor i ty of 
the same, as follows :— 

1. (1) This Act may be cited as the " A d m i n i s t r a t i o n 
of E s t a t e s Act, 1954." 

(2) The Wills , P r o b a t e and Adminis t ra t ion Act, 
1898, as amended by subsequent Acts and by this Act, 
may be cited as the Wills , P r o b a t e and Adminis t ra t ion 
Act, 1898-1954. 

(3) The T e s t a t o r ' s Fami ly Maintenance and Guar
d ianship of In fan t s Act, 1916, as amended by subsequent 
Acts and by th is Act, may be cited as the T e s t a t o r ' s 
Fami ly Maintenance and Guard iansh ip of In fan t s Act, 
1916-1954. 

(4) The Public T rus t ee Act, 1913, as amended by 
subsequent Acts and by this Act, may be cited as the 
Public Trus tee Act, 19i3-1954. 

(5) The Conveyancing Act, 1919, as amended by 
subsequent Acts and by this Act, m a y be cited as the 
Conveyancing Act, 1919-1954. 

(6) 



(6) This Act shall commence upon the first day of 
J a n u a r y , one thousand nine hundred and fifty-five. 

2 . (1) The Wills, P r o b a t e and Admin is t ra t ion Act, 
1898-1947, is amended— 

(a) by inser t ing next af ter section sixty-one the 
following new Divis ion:— 

DIVISION 2A.—Persons dying intestate or par
tially intestate on or after 1st January, 1 9 5 5 . 

61A. (1) As respects a person dying in tes ta te 
or pa r t i a l ly in tes ta te on or a f te r the first day 
of J a n u a r y , one thousand nine h u n d r e d and 
fifty-five, Division 2 of this P a r t of this Act has 
effect subject to the amendments set out in this 
section. 

(2) F o r sections forty-nine, fifty and 
fifty-one the following sections a re substi
tu ted :— 

49. (1) Subject as aforesaid, and subject to 
the provis ions of sections fifty, fifty-two and 
fifty-three of this Act, the rea l and personal 
es ta te , vest ing as aforesaid, as to which any 
person (in th is section re fe r red to as " t h e 
i n t e s t a t e " ) dies in tes ta te shall— 

(a) be held by the admin i s t r a to r on in
testacy, or in the case of pa r t i a l intes
tacy by the executor or admin i s t r a to r 
with the will annexed, as the case may 
be— 

(i) as to the rea l and personal 
es ta te— 

(a) where the in tes ta te leaves 
issue, in s t a tu to ry t rus t 
for the issue of the intes
ta te ; 

(b) 



(b) where the in tes ta te leaves 
no issue but both pa ren t s , 
in t r u s t for the f a the r and 
the mothe r in equal 
s h a r e s ; 

(c) where the in tes ta te leaves 
no issue but one pa ren t , in 
t r u s t for the surviving 
fa ther or m o t h e r ; 

(d) where the in tes ta te leaves 
no issue or pa ren t , in t r u s t 
for the following persons 
l iving a t the death of the 
in tes ta te , and in the fol
lowing order and manner , 
namely :— 

F i r s t , in s t a tu to ry t r u s t 
for the b ro the r s and 
s is ters of the whole blood 
of the i n t e s t a t e ; bu t if 
t he re is no member of this 
c lass ; then 

Secondly, in s t a tu to ry 
t r u s t for the b ro the r s and 
s is ters of the half blood 
of the i n t e s t a t e ; but if 
there is no member of this 
c lass ; then 

Thirdly , for the g rand
p a r e n t s of the in tes ta te 
and, if more than one 
survive the in tes ta te , in 
equal s h a r e s ; bu t if there 
is no member of this c lass ; 
then 

Four th ly , 



Four th ly , for the uncles 
a n d aunts of the in tes ta te 
(being bro thers or s is ters 
of the whole blood of a 
pa ren t of the in tes ta te) 
and , if more than one sur
vive the in tes ta te , in equal 
s h a r e s ; but if there is no 
member of this c lass ; then 

Fif thly, for the uncles 
and aun t s of the in tes ta te 
(being b ro the r s or s is ters 
of the half blood of a 
p a r e n t of the in tes ta te) 
and, if more than one sur
vive the intes ta te , in equal 
s h a r e s ; but if there is no 
member of this c lass ; then 

Sixthly, for the surviv
ing husband or wife of 
the i n t e s t a t e ; and also 

(ii) as to the real es ta te as if the 
same had been devised to the 
persons for whom it is held in 
t r u s t unde r this section; and 

(b) in defaul t of any person taking an in
te res t under p a r a g r a p h (a) of this sub
section or under section fifty of this 
Act, belong to the Crown as bona 
vacant ia . 

The Crown may, out of any p r o p e r t y 
devolving upon it under this p a r a g r a p h , 
provide , in accordance with exist ing 
pract ice , for dependants , whether kin
dred or not of the in tes ta te , and other 
persons for whom the in tes ta te might 
reasonably have been expected to make 
provis ion. 

(2) 



(2) (a) W h e r e under this section real 
and persona l es ta te of an in tes ta te or any p a r t 
thereof is directed to be held in s t a tu to ry t rus t 
for the issue of the in tes ta te , the same shall 
be held upon the following t rus t s , namely :— 

(i) In t rus t , in equal shares if more than 
one, for all or any the children or child 
of the in tes ta te , l iving a t the death of 
the in tes ta te , a n d for all or any of the 
issue l iving a t the dea th of the in tes ta te 
of any child of the in tes ta te who pre
deceases the in tes ta te , such issue to 
take th rough all degrees , according to 
thei r stocks, in equal shares if more 
than one, the sha re which their pa ren t 
would have taken if l iving a t the death 
of the in tes ta te , and so tha t no issue 
shall take whose p a r e n t is living at the 
death of the in tes ta te and so capable 
of taking. 

(ii) Where the real and personal es ta te of 
the in tes ta te held in s t a tu to ry t rus t for 
issue is divisible in to shares , then any 
money or p r o p e r t y which, by way of 
advancement or on the m a r r i a g e of a 
child of the in tes ta te , has been pa id to 
such child by the in tes ta te or settled by 
the in tes ta te for the benefit of such 
child ( including any life or less interest 
and including p r o p e r t y covenanted to 
be pa id or set t led) shall, subject to any 
con t ra ry intent ion expressed or appear
ing from the ci rcumstances of the case, 
be taken as being so pa id or settled 
in or towards sat isfact ion of the 
share of such child or the share 
which such child would have taken 
if l iving a t the dea th of the intes
tate , and shall be b rough t into account, 
a t a valuat ion ( the value to be reck
oned as a t the death of the in tes ta te ) , 
in accordance with the requi rements of 

the 



the admin i s t ra to r , executor or adminis 
t r a t o r with the will annexed, as the case 
may be. 

This s u b p a r a g r a p h applies only 
where the in tes ta te dies totally intes
ta te or, though leaving a will, dies 
in tes ta te as to the complete beneficial 
in teres t in his rea l and personal es ta te . 

(b) W h e r e unde r th is section rea l 
and personal es ta te of an in tes ta te or any p a r t 
thereof is directed to be held in s t a tu to ry t r u s t 
for any class of re la t ives of the in tes ta te , other 
than issue of the in tes ta te , the same shall be 
held in t r u s t cor responding to the s t a tu to ry 
t r u s t for the issue of the in tes ta te (other t han 
the provis ion for b r ing ing any money or 
p r o p e r t y into account) as if such t r u s t (other 
t han as aforesa id) were repea ted wi th the 
subst i tut ion of references to the members or 
member of t ha t class for references to the 
children or child of the in tes ta te . 

(3) No executor as such shall be entit led 
to take beneficially any residue not expressly 
disposed of by the will of the tes ta tor , unless 
i t a p p e a r s by the will t ha t the executor is 
intended so to take. 

(4) A husband and wife shall for all pur
poses of d is t r ibut ion or division under the 
foregoing provis ions of this section be t r ea ted 
as two persons . 

(5) References in this section and in sec
t ion fifty of this Act to a child or issue l iving 
a t the dea th of any person include a child 
or issue en ven t re sa mere a t the death. 

50. (1) Subject to subsection two of this 
section, any husband or wife shall be entit led 
on the dea th of the other (in th is section 

re fe r red 



re fe r red to as " t h e i n t e s t a t e " ) , as to the 
p r o p e r t y as to which he or she dies in tes ta te , 
to the following shares only:— 

(a) where there is issue l iving a t the death 
of the in tes ta te— 

(i) in the case where such issue com
pr ises or includes two or more 
children of the in tes ta te , to one-
th i rd share of such p r o p e r t y ; 

(ii) in any other case, to one-half 
share of such p rope r ty . 

(b) where there is no issue living a t the 
death of the in tes ta te , and in case of 
to ta l intestacy— 

(i) where the net value of the prop
er ty of the in tes ta te does not 
exceed the sum of three thousand 
pounds, to the whole of such 
p r o p e r t y ; 

(ii) where the ne t value of such 
p r o p e r t y exceeds the sum of 
three thousand pounds, to the 
sum of three thousands pounds 
absolutely and exclusively, which 
sum with in teres t thereon from 
the da te of the death unti l pay
ment a t the r a t e of four pounds 
pe r centum per annum shall be a 
charge upon the whole of such 
p r o p e r t y ; and in addit ion there to 
to one-half share of the residue 
of such p r o p e r t y af ter the pay
ment of such sum of three 
thousand pounds and interest , if 
any. 

(c) where there is no issue living at the 
dea th of the in tes ta te and in case of 
pa r t i a l intestacy, to one-half share of 
such p roper ty . 

( 2 ) 



( 2 ) Nothing in subsection one of this 
section affects any in teres t tha t the surviving 
husband or wife m a y be enti t led to unde r 
p a r a g r a p h (a) of subsection one of section 
forty-nine of this Act in default of any 
other person tak ing an in teres t under tha t 
p a r a g r a p h . 

5 1 . ( 1 ) Where , on or af ter the first day of 
J a n u a r y , one thousand nine hundred and fifty-
five, the mother of an i l legit imate child dies 
in tes ta te as respects all o r any of her rea l or 
personal p roper ty , and does not leave any 
legi t imate issue he r surviving, the ille
gi t imate child, or, if he is dead, his issue, shall 
be entit led to take any interes t there in to 
which he or such issue would have been en
titled if he had been born legi t imate. 

( 2 ) Where , on or af ter the first day of 
J a n u a r y , one thousand nine hundred and 
fifty-five, an i l legit imate child dies in tes ta te 
in respect of all or any of his rea l or personal 
p roper ty , his mother if surviving shall be 
entit led to take any interes t therein to which 
she would have been entit led if the child had 
been born legi t imate and she had been the 
only surviv ing paren t . 

(b) by inser t ing in section one next af ter the ma t t e r 
re la t ing to Division 2 of P a r t I I the following:— 

DIVISION 2A.—Persons dying intestate or par
tially intestate on or after 1st January, 1 9 5 5 
—s. 61A. 

( 2 ) (a ) The Public Trus tee Act, 1 9 1 3 - 1 9 4 2 , is 
amended by omit t ing p a r a g r a p h s (b) and (c) of 
subsection one of section th i r ty- three . 

(b) The amendment made by p a r a g r a p h (a ) of 
this subsection does not apply to or in respect of an in
tes ta te or deceased person who died before the commence-
ment of this Act. 

(c) 



(c) Save as provided in this subsection noth ing 
in this section affects the operat ion of the Public Trus tee 
Act, 1913-1954. 

(3) The Conveyancing Act, 1919-1953, is 
amended— 

(a) by inser t ing in subsection one of section th i r ty-
three af ter the words " t h i s A c t " the words 
" b u t before the commencement of the Adminis
t ra t ion of Es t a t e s Act, 1 9 5 1 " ; 

(b) by inser t ing in the same subsection after the 
words " l a s tmen t ioned A c t " the words " a s in 
force immediately before the commencement of 
the Adminis t ra t ion of Es t a t e s Act, 1954" ; 

(c) by inser t ing next af ter the same subsection the 
following new subsection:— 

(1A) Where , under the t e rms of any ins t ru
ment coming into opera t ion after the commence
ment of the Adminis t ra t ion of Es t a t e s Act, 1954, 
any p rope r ty vests in— 

(a) the heirs of any pe r son ; or 
(b) the next of kin of any pe r son ; or 
(c) the next of kin of any person to be 

determined in accordance with the 
Wills, P r o b a t e and Adminis t ra t ion Act, 
1898, 

the p r o p e r t y shall vest in the persons who on 
the dea th of such person in tes ta te would be 
beneficially entitled to his rea l and personal 
es ta te under Division 2A of P a r t I I of the said 
las tmentioned Act, and in the same s h a r e s : 

Prov ided tha t the share of the husband or 
wife of such person shall be as follows:— 

(a) where there is issue surviving— 
(i) in the case where such issue 

comprises or includes two or 
more children of such person, 
one-third share of the 
p r o p e r t y ; 

(ii) 



(ii) in any other case, one-half 
share of the p r o p e r t y ; 

(b) where there is no issue surviving, one-
half share of the p roper ty . 

3 . The Wills , P r o b a t e and Admin i s t r a t ion Act, 1 8 9 8 -
1 9 4 7 , is fur ther amended— 

(a) by omit t ing from section th i r ty the words 
"depos i t ed and prese rved a t the Supreme Court
house or a t such o ther one place in Sydney under 
the control of the Cour t as the Governor may 
by notice in the Gazette d i r ec t , " and by 
inser t ing in lieu thereof the words " p r e s e r v e d 
unde r the control of the Cour t in such manne r as 
the P r o b a t e J u d g e m a y d i r e c t , " ; 

(b) by inser t ing in section thi r ty-s ix after the words 
" a Depu ty R e g i s t r a r " the words " o r Deputy 
R e g i s t r a r s " ; 

(c) by omit t ing from section th i r ty-e ight the words 
" T h e Depu ty R e g i s t r a r " and by inser t ing in 
lieu thereof the words " A Deputy R e g i s t r a r " ; 

(d) by inser t ing next af ter p a r a g r a p h (c) of section 
for ty- three the following new p a r a g r a p h s : — 

(ci) the making of special o rders under sub
sections one, (1A) and two of section 
eighty-five of th is Act and the making 
of o rders under subsection four of t ha t 
section; 

(cii) the order ing of an executor, adminis t ra 
tor or t rus tee , summoned before the 
court under subsection two of section 
eighty-seven of this Act, to file an in
ven to ry or file or file and pass accounts 
in the cour t fo r thwi th ; 

(ciii) 



(ciii) the ba r r ing of claims under section 
ninety- three of this Act and the making 
of any other order tha t the court may 
make under subsection two of t ha t sec
t ion ; 

(civ) the making of orders nisi and the en
la rg ing of such orders under section 
one hundred and forty-five of this Act 
and, where the caveator does not ap
pear , the making absolute of such 
orders under section one hundred and 
forty-seven of this Ac t ; 

(cv) the wi thdrawal or removal of caveats 
under section one hundred and forty-
eight of this Ac t ; 

(cvi) the revocation or rescission of the 
g r a n t of any proba te or adminis t ra t ion 
where the revocation or rescission is 
not contes ted; 

(e) (i) by inser t ing next af ter subsection one of 
section eighty-five the following new sub
section :— 

(1A) E v e r y t rus tee of the es ta te of a de
ceased person shall file or file and pass his 
accounts re la t ing there to within such time, 
and from time to t ime, and in such manner 
as m a y be fixed by the rules of Court , or as 
the Cour t m a y specially order . 

Nothing in this subsection affects the 
operat ion of section 35A of the Public 
Trus tee Act, 1913-1954. 

(ii) by inser t ing a t the end of the same section 
the following new subsect ion:— 

(4) W h e r e the Court , in pass ing any 
such accounts, disallows in whole or in p a r t 
the amount of any disbursement , the Cour t 
m a y order the executor, admin i s t ra to r or 
t rus tee to refund the amount disallowed to 
the estate of the deceased. 

Nothing 



Nothing in this subsection a l te rs or 
diminishes the r igh t of any person to pro
ceed in equity in the same way as if this 
subsection had not been enacted. 

(f) (i) by inser t ing in subsection one of section 
eighty-seven af ter the words " a s a fo re sa id ' ' 
the words " , or in case any such t rus tee 
neglects to file or file and pass such accounts 
as aforesaid, in ei ther c a s e " ; 

(ii) by omit t ing from the same subsection the 
words " o r a d m i n i s t r a t o r " and by insert ing 
in lieu thereof the words " , admin i s t ra to r or 
t r u s t e e " ; 

(iii) by omit t ing from subsection two of the same 
section the words " o r a d m i n i s t r a t o r " and 
by inser t ing in lieu thereof the words " , ad
min i s t ra to r or t r u s t e e " : 

(iv) by inser t ing in the same subsection after 
the word " w h y " the words " , in the case 
of an executor or a d m i n i s t r a t o r , " ; 

(v) by inser t ing a t the end of the same sub
section the words " o r , in the case of a 
t rus tee , he should not be ordered to file or 
file and pass such accounts in the Cour t 
f o r t h w i t h " ; 

(vi) by omit t ing from subsection three of the 
same section the words "or a d m i n i s t r a t o r " 
and by inser t ing in lieu thereof the words 
" , admin i s t r a to r or t r u s t e e " ; 

(g) by omit t ing from section eighty-eight the words 
"or a d m i n i s t r a t o r " and by inser t ing in l ieu 
thereof the words " , admin i s t r a to r or t r u s t e e " ; 

(h) by omit t ing from section ninety- three the words 
" s i x m o n t h s " wherever occurr ing and by in-
sert ing in lieu thereof the words " three 
m o n t h s " ; 

(i) 



(i) by omit t ing f rom section one hundred and one 
the words " t h r e e hundred p o u n d s " and by in
ser t ing in lieu thereof the words " o n e thousand 
p o u n d s " ; 

(j) by omit t ing from section one hundred and nine 
the words "pub l i shed twice in one or more 
Sydney dai ly n e w s p a p e r s " and by inser t ing in 
lieu thereof the words "pub l i shed as prescribed 
by rules of C o u r t " ; 

(k) by omit t ing from section one hundred and fifty-
one the words "commiss ioners of the Supreme 
C o u r t , " and by inser t ing in lieu thereof the 
words "so l ic i to rs of the Supreme Cour t , com-
missioners for taking aff idavi ts" ; 

(1) by omit t ing subsection two of section one 
hundred and fifty-four and by inser t ing in lieu 
thereof the following subsection:— 

(2) All such rules shall— 

(a) be published in the Gazet te ; 

(b) take effect from the da te of publication 
or from a la ter da te to be specified in 
the ru l e s ; and 

(c) be laid before both Houses of Par l ia 
ment within fourteen s i t t ing days after 
the publication thereof if Pa r l i amen t 
is in session, and if not, then within 
fourteen s i t t ing days af ter the com
mencement of the next session. 

If ei ther House of Pa r l i amen t passes a reso
lution of which notice has been given a t any t ime 
within fifteen s i t t ing days af ter the rules have 
been laid before such House disallowing any 
rule or p a r t thereof, such rule or p a r t shall 
thereupon cease to have effect. 

4. 



4 . (1) The T e s t a t o r ' s Fami ly Maintenance and 
Guard iansh ip of i n f a n t s Act, 1916-1938, is amended— 

(a) (i) by inser t ing in subsection (1A) of section 
three af ter the words " a n y p e r s o n " the 
words " ( h e r e i n a f t e r called ' t he intes
t a t e ' ) " ; 

(ii) by omit t ing from the same subsection the 
words " t h e provis ions of sections fifty and 
fifty-one of the Wills, P r o b a t e and Adminis 
t r a t ion Act, 1898-1938," and by inser t ing in 
lieu thereof the words " t h e provis ions of 
the Wills , P r o b a t e and Adminis t ra t ion Act, 
1898, as amended by subsequent Acts, tha t 
a re applicable to the dis t r ibut ion of his 
estate as on i n t e s t a c y , " ; 

(iii) by omit t ing from the same subsection the 
word " i s " and by inser t ing in lieu thereof 
the words " , or children, or any or all of 
them, a r e " ; 

(iv) by omit t ing from the same subsection the 
words " h e r p r o p e r m a i n t e n a n c e , " and by 
inser t ing in lieu thereof the words " t h e i r 
p rope r maintenance, education, or advance
ment in life as the case may b e , " ; 

(v) by inser t ing in the same subsection after 
the words " s u c h w i d o w , " the words " o r 
children, or any of t h e m , " ; 

(vi) by inser t ing in the same subsection after 
the word " m a i n t e n a n c e " where last ly 
occurr ing the words " , education, and 
a d v a n c e m e n t " ; 

(vii) by inserting - a t the end of the same sub
section the words— 

In this subsection " c h i l d r e n " includes 
children (being unde r the age of twenty-one 
yea r s a t the death of the in tes ta te ) of any 
child of the in tes ta te who died before the 
in tes ta te . 

(b) 



(b) by omit t ing subsection two of section four and 
by inser t ing in lieu thereof the following sub
section :— 

(2) A n y order made under subsection (1A) 
of section three of this Act in respect of the 
es ta te of a deceased person shall, subject to this 
Act, opera te and take effect as a modification of 
the provis ions of the Wills, P r o b a t e and Ad-
minis t ra t ion Act, 1898, as amended by subse
quent Acts , t ha t a r e applicable to the distr ibu
tion of t h a t es ta te as on intestacy. 

(c) (i) by omit t ing the proviso to subsection one of 
section five; 

(i i) by inser t ing next af ter subsection two of 
the same section the following new subsec
t ion :— 

(2A) Notwi ths tand ing any th ing in sub
sections one and two of this section— 

(a) the t ime for making an applicat ion 
under e i ther of those subsections may 
be extended for a fu r the r per iod by 
the court , a f te r hea r ing such of the 
pa r t i e s affected as the cour t thinks 
necessary, and th is power extends to 
cases where the t ime for apply ing 
has a l ready expired, including cases 
where it has expired before the com
mencement of the Adminis t ra t ion of 
Es t a t e s Act, 1954; but every applica
tion for extension shall be made 
before the final d is t r ibut ion of the 
estate , and no dis t r ibut ion of any 
p a r t of the es ta te made before the 
application shall be dis turbed by 
reason of the appl icat ion or of an 
order made t h e r e o n ; 

(b) 



(b) if, in any case to which the provision 
of subsection one of section three of 
this Act apply, all the children and 
the widow or widower, as the case 
may be, shall in wri t ing, a t any t ime 
af ter the dea th of the t es ta to r , 
whether the t e s t a to r died before 
or af ter the commencement of the 
Adminis t ra t ion of E s t a t e s Act, 1954, 
agree to be bound by the will of the 
tes ta tor and if there a r e infants such 
agreement is confirmed by the Court , 
then no appl icat ion shall be made 
thereaf te r under t ha t subsection; 

(c) if, in any case to which the provisions 
of subsection (1A) of section th ree 
of this Act apply, all the children and 
the widow shall in wr i t ing , at any 
t ime af ter the dea th of the in tes ta te , 
whether the in tes ta te died before or 
af ter the commencement of the 
Adminis t ra t ion of E s t a t e s Act, 1954, 
agree to be bound by the provis ions 
of the Wills , P r o b a t e and Adminis t ra
tion Act, 1898, as amended by 
subsequent Acts , t h a t a re applicable 
to the dis t r ibut ion of the in te s t a t e ' s 
es ta te as on intes tacy and if there a re 
infants such agreement is confirmed 
by the court , then no applicat ion 
shall be made thereaf te r under tha t 
subsection. 

In th is p a r a g r a p h " c h i l d r e n " in
cludes children (being under the age 
of twenty-one yea r s a t the death of 
the in tes ta te) of a child of the intes
ta te who died before the in tes ta te . 

(2) (a) This subsection shall be read and con
s t rued as one with subsection (1A) of section th ree of the 
T e s t a t o r ' s Fami ly Maintenance and Guard iansh ip of 
In fan t s Act, 1916-1954. 

(b) 



(b) The amendments made by paragraph (a) 
of subsection one of this section apply in all cases, 
whether the intestate died before or after the commence
ment of this Act: 

Provided that no distribution of any part of the 
estate of an intestate tbat has been made before 
that commencement shall be disturbed by reason of any 
application made by virtue of those amendments or by 
reason of any order made on any such application. 


