
CONVEYANCING, TRUSTEE AND 
PROBATE (AMENDMENT) ACT. 

Act No. 30, 1938. 
An Act to make certain provisions with respect to 

trusts for charitable purposes; to amend in 
certain respects the law relating to trustees 
and trust property; to amend in certain 
respects the law relating to executors and 
administrators; to validate certain matters; 
for these and other purposes to amend the 
Conveyancing Act, 1919-1932, the Trustee 
Act, 1925, the Wills, Probate and Adminis
tration Act, 1898-1932, the Public Trustee 
Act, 1913-1936, the Real Property Act, 
1900, and certain other Acts in certain 
respects; and for purposes connected there
with. [Assented to, 14th December, 1938.] 

BE it enacted by the King's Most Excellent Majesty, 
by and with t he advice and consent of the Legis

lative Council and Legislative Assembly of New South 
Wales in Par l iament assembled, and by the au thor i ty of 
the same, as follows :— 

P A R T I . 

P R E L I M I N A R Y . 

1 . (1) This Act may be cited as the "Conveyanc ing , 
Trus tee and P r o b a t e (Amendment ) Act, 1938 ." 

(2) This Act shall commence upon a day to be 
appoin ted by the Governor and notified by proclamat ion 
published in the Gazette. 

(3) The Conveyancing Act, 1919-1932, as amended 
by this Act, may bo cited as the Conveyancing Act, 1919-
1938. 

(4) 



(4) The Trus tee Act, 1925, as amended by subse
quent Acts and by this Act, may be cited as the Trus tee 
Act, 1925-1938. 

(5) The Wil ls , P r o b a t e and Adminis t ra t ion Act, 
1898-1932, as amended by this Act, may be cited as the 
Wil ls , P r o b a t e and Admin is t ra t ion Act, 1898-1938. 

(6) The Public Trus tee Act, 1913-1936, as amended 
by this Act, may be cited as the Public Trus tee Act, 1913-
1938. 

(7) The T e s t a t o r ' s Fami ly Maintenance and 
Guard iansh ip of In fan t s Act, 1916-1934, as amended by 
this Act, may be cited as the T e s t a t o r ' s Fami ly Mainten
ance and Guard iansh ip of In fan t s Act, 1916-1938. 

2. This Act is divided into P a r t s , as follows:— 

P A R T I . — P R E L I M I N A R Y — s s . 1, 2. 

P A R T I I . — A M E N D M E N T OF CONVEYANCING A C T , 1919-
1932—ss. 3, 4. 

P A R T I I I . — A M E N D M E N T OF T R U S T E E A C T , 1925— 
s. 5. 

P A R T I V . — A M E N D M E N T OF W I L L S , PROBATE AND 
A D M I N I S T R A T I O N A C T , 1898-1932—s. 6. 

P A R T V . — A M E N D M E N T OF P U B L I C T R U S T E E A C T , 
1913-1936—s. 7. 

P A R T V I . — A M E N D M E N T OF R E A L PROPERTY A C T , 
1900—s. 8. 

P A R T V I I . — A M E N D M E N T OF TESTATOR'S F A M I L Y 
M A I N T E N A N C E AND G U A R D I A N S H I P OF I N F A N T S A C T , 
1916-1934—S. 9. 

P A R T 



P A R T I I . 

A M E N D M E N T OF CONVEYANCING A C T , 1919-1932. 
3 . The Conveyancing Act, 1919-1932, is amended— 

(a) by inser t ing in P a r t I I , next af ter section 37c, 
the following new Divis ion:— 

D I V I S I O N 6.—Trusts for charitable purposes. 
37D. (1) No t ru s t shall be held to be invalid 

by reason tha t some non-chari table and invalid 
purpose as well as some char i table purpose is 
or could be deemed to be included in any of the 
purposes to or for which an applicat ion of the 
t r u s t funds or any p a r t thereof is by such t rus t 
directed or allowed. 

(2) A n y such t ru s t shall be const rued 
and given effect to in the same manne r in all 
respects as if no appl icat ion of the t r u s t funds 
or of any p a r t thereof to or for any such non-
chari table and invalid purpose had been or 
could be deemed to have been so directed or 
allowed. 

(3) This section shall not apply to any 
t rus t declared before or to the will of any 
tes ta tor dying before the commencement of the 
Conveyancing, T rus t ee and P r o b a t e (Amend
ment ) Act, 1938. 

(b) by inser t ing in section two a t the end of the 
m a t t e r re la t ing to P a r t I I the following words :— 

D I V I S I O N 6.—Trusts for charitable purposes 
—s. 37D. 

4 . The Conveyancing Act, 1919-1932. is fur ther 
amended— 

(a) by inser t ing next af ter subsection one of section 
96A the following new subsection:— 

(1A) F o r the purposes of this section the 
expression " m o r t g a g e e " includes a mor tgagee 
who, p u r s u a n t to any power conferred by a t rus t 
ins t rument or by law has purchased or otherwise 
acquired the equity of redempt ion in the mort
gaged p roper ty . 

(b) 



(b) by inser t ing a t the end of subsection sixteen of 
section one hundred and six the following 
p rov i so :— 

Prov ided tha t , in any case where a t r u s t 
corporat ion has been appointed receiver pur 
suant to subsection (6A) of section one hundred 
and fifteen of this Act, the delegation by tha t 
t r u s t corpora t ion in i ts capaci ty of mor tgagee 
shall be sufficiently evidenced by a s ta tement in 
the lease of the decision of tha t t r u s t corpora
tion to exercise the power conferred by this 
subsection. 

(c) by inser t ing a t the end of subsection eleven of 
section one hundred and seven the following 
p rov i so :— 

Prov ided tha t , in any case where a t rus t 
corporat ion has been appointed receiver pur
suant to subsection (6A) of section one hundred 
and fifteen of this Act, the delegation by tha t 
t r u s t corpora t ion in i ts capaci ty of mor tgagee 
shall be sufficiently evidenced by a s ta tement in 
the deed or ins t rument of su r render of the 
decision of tha t t r u s t corpora t ion to exercise the 
power conferred by this subsection. 

(d) (i) by omit t ing from subsection (6A) of section 
one hundred and fifteen the words " W h e r e 
a t r u s t corpora t ion being a mor tgagee is 
enti t led to appoin t a receiver unde r the 
power in that behalf conferred by this Act 
or by the mor tgage deed, or is in posses
sion of the mor tgaged p rope r ty , such t ru s t 
corpora t ion may appoin t itself receiver, 
and in tha t e v e n t " and by inser t ing in lieu 
thereof the words " W h e r e a mor tgagee or 
two or more co-mortgagees is or a re enti t led 
to appoin t a receiver unde r the power in 
t ha t behalf conferred by this Act or by 
the mor tgage deed, or is or a re in possession 
of the mor tgaged p rope r ty , and such mort 
gagee or one of such co-mortgagees is a 

t rus t 



t r u s t corporat ion, such mor tgagee or co-
mor tgagees may appoint such t ru s t corpora
t ion receiver and in tha t event such t rus t 
c o r p o r a t i o n " ; 

(ii) by omit t ing from the proviso to the same 
subsection the words " s o appoin ts i t se l f" 
and by inser t ing in lieu thereof the words 
" i s so a p p o i n t e d " ; 

(iii) by inser t ing in p a r a g r a p h (d) of subsection 
eight of the same section after the word 
" i n t e r e s t " the words " d u e and unpaid 
a n d " ; 

(iv) by inser t ing next af ter the same p a r a g r a p h 
the following word and new p a r a g r a p h : — 

and 
(e) in or towards discharge of the pr in

cipal money due unde r the mor tgage 
if so directed in wr i t ing by the 
m o r t g a g e e ; 

(v) by inser t ing in the same subsection after the 
word " r e s i d u e " the words " i f a n y " ; 

(vi) by inser t ing a t the end of the same sub
section the following proviso :— 

Provided that , i n any case where a t r u s t 
corporat ion has been appointed receiver pur
suant to subsection (6A) of this section, the 
decision of such t ru s t corporat ion to effect 
the insurances mentioned in subsection seven 
of this section or to apply moneys received 
by it as receiver in payment of the costs 
of executing necessary or p rope r r epa i r s or 
in or towards discharge of the pr incipal 
money due under the mor tgage shall, for 
all purposes and on all occasions be deemed 
to be the equivalent of a direction in wr i t ing 
of t ha t t r u s t corpora t ion in i ts capaci ty 
of mor tgagee , so to apply the mor tgage 
moneys : 

P rov ided fu r ther tha t a direction by a 
mor tgagee to apply moneys received by a 
receiver in or towards sat isfaction of the 
pr incipal moneys or a decision of a t rus t 

corporat ion 



corpora t ion so to apply moneys received by 
it as receiver shall not be car r ied into effect 
unless the mor tgagee or t r u s t corpora t ion 
a t the da te of such applicat ion is enti t led 
to exercise any power of sale contained or 
implied in the mor tgage . 

(e) by omit t ing p a r a g r a p h (d) of subsection one of 
section 151D and by inser t ing in lieu thereof the 
following p a r a g r a p h : — 

(d) On such appoin tment— 
(i) the personal representa t ives , as such, 

shall be discharged from all fu r ther 
l iabili ty in respect of such devise, 
legacy, residue or s h a r e ; 

(ii) the r igh ts to which the infant is 
ent i t led in v i r tue of such devise, 
legacy, residue or share shall be 
res t r ic ted to the p r o p e r t y which, by 
the opera t ion of this section and 
section nine of the Trus tee Act, 1925-
1938, is vested in the t rus tees for the 
infant and shall not extend to any 
other p r o p e r t y ; 

( i i i ) the devise, legacy, residue or share 
may be re ta ined in i ts exist ing condi
tion or s ta te of inves tment or may 
be converted into money and such 
money may be invested in any au tho
r ised investment . 

(f) (i) by omit t ing from subsection five of section 
one hundred and fifty-three the word 
" o n l y " ; 

(ii) by inser t ing in the same subsection after the 
words " i n the case of" the symbols and 
le t ter " ( a ) " ; 

(iii) by inser t ing a t the end of the same sub
section the following word and new pa ra 
g r a p h :— 

and 
(b) g r a n t s of adminis t ra t ion or orders to 

collect made before the commencement of 
th is 



this Act in respect of the es ta tes of persons 
dying on or after the fifteenth day of Decem
ber, one thousand eight hundred and ninety 
(being the day of the pass ing of the P roba t e 
Act of 1890). 

(g) by omit t ing from subsection two of section 157A 
the words " v e s t e d in a t rus tee or personal repre
sentat ive is r e s u m e d " and by inser t ing in lieu 
thereof the words " i s acquired by resumpt ion 
from a t rus tee or personal r e p r e s e n t a t i v e . " 

P A R T I I I . 

A M E N D M E N T OF T R U S T E E A C T , 1925. 

5 . The Trus tee Act, 1925, as amended by subsequent 
Acts , is amended— 

(a) (i) by inser t ing next af ter subsection three of 
section nine the following new subsec
tion :— 

(3A) I n the case of any p r o p e r t y subject 
to the provis ions of the Closer Set t lement 
Acts or the Mining Act, 1906-1935, or the 
Crown Lands Consolidation Act, 1913, or 
any other Act re la t ing to Crown lands, the 
p rope r ty shall not vest unti l e i ther— 

(a) the a p p r o p r i a t e t r ans fe r is exe
cuted and regis tered so tha t the 
p r o p e r t y is duly t r a n s f e r r e d ; or 

(b) an en t ry of the ves t ing is made in 
the app rop r i a t e regis ter kept 
under the provis ions of the Act to 
which such p r o p e r t y is subject. 

Any such en t ry shall have the same effect 
as if the p r o p e r t y were duly t rans fe r red . 

(ii) by omit t ing p a r a g r a p h (b) of subsection 
four of the same section; 

o (iii) 



(iii) by omit t ing from p a r a g r a p h (c) of the same 
subsection the words " p a r a g r a p h s (a) and 
(b) of this subsec t ion" and by inser t ing in 
lieu thereof the words "subsec t ions three 
and (3A) of this sec t ion ." 

(b) (i) by omit t ing from subsection two of section 
ten the word " s o l e l y " ; 

(ii) by inser t ing next after the same subsection 
the following new subsect ions:— 

(2A) W h e r e , p u r s u a n t to subsection one 
of section 75A of the Wills , P roba t e and 
Admin is t ra t ion Act, 1898-1938, the Public 
Trus tee or a t rus tee company has been 
appointed executor of a will in the place or 
s tead of a person by such will appointed 
both executor and t rus tee thereof, and pro
bate of such will has been g ran ted to the 
Publ ic Trus tee or the t rus tee company, as 
the case may be, then, by vi r tue of such 
g r a n t and without fur ther appointment , the 
Public Trus tee or the t rus tee company, as 
the case may be, shall be deemed to be 
appointed t rus tee of the will in the place or 
s tead of such person. 

(2B) I n any of the following cases, tha t 
is to say— 

(a) where the Supreme Cour t or a 
J u d g e thereof, s i t t ing in i t s 
p roba te or equity jur isdict ion, 
appoin ts a t rus tee company 
admin i s t r a to r in the place o r 
stead of a person who, by the will, 
was appoin ted both executor and 
t rus tee thereof; or 

(b) where, p u r s u a n t to section eighteen 
of the Publ ic T rus t ee Act, 1913-
1938, the court , upon the applica
tion of any executor who was, by 
the will, appointed both executor 
and t rus tee thereof, by order , 
t r ans fe r s to the Publ ic Trus tee , for 
adminis t ra t ion , the es ta te of the 
deceased p e r s o n ; or (c) 



(c) where, p u r s u a n t to subsection two 
of section 75A of the Wills , P r o b a t e 
and Admin is t ra t ion Act, 1898-1938, 
an executor who was, by the will, 
appoin ted both executor and t rus 
tee thereof, by deed appoin ts the 
Public Trus tee or a t rus tee com
pany to be executor or one of the 
executors of the will, 

then the t rus tee company or the Public 
Trus tee , as the case may be, shall, by vi r tue 
of such appointment , order or deed, and 
without fur ther appointment , be deemed to 
be appointed t rus tee or one of the t rus tees 
of the will, as the case may be. 

(c) (i) by omit t ing from p a r a g r a p h (f) of subsec
t ion two of section fourteen the words " i n 
the Government Savings Bank of New 
South W a l e s " and by inser t ing in lieu 
thereof t h e . words " i n the Commonwealth 
Savings Bank of Aus t ra l i a or in the R u r a l 
Bank of New South Wales or in any 
bank or corporat ion prescr ibed by rules of 
c o u r t " ; 

(ii) by inser t ing at the end of subsection eight 
of the same section the following words " o r 
on mor tgage of land of any other tenure 
under the said Acts or the Closer Set t lement 
Acts which is or may be converted into 
freehold whether subject to a r en t to the 
Crown or not or which is a lease in 
pe rpe tu i ty . ' ' 

(d) by omit t ing subsection one of section twenty and 
by inser t ing in lieu thereof the following sub
section :— 

(1) W h e r e any p r o p e r t y is held by a t rus tee 
by way of securi ty and the t rus tee has power 
under this Act or otherwise to invest on mort
gage and to va ry investments , the t rus tee— 

(a) may release p a r t of the p r o p e r t y from 
the mor tgage , whether any p a r t of the 

mor tgage 



mor tgage debt is repaid or not, p r o 
vided that the unreleased p a r t of t h e 
p r o p e r t y would, a t the time, be a 
p rope r investment in all respects fo r 
the amount remain ing unpa id ; 

(b) may, on a sale by the mor tgagor of p a r t 
of the mor tgaged p r o p e r t y and on the 
receipt by the t rus tee of the whole of 
the purchase money thereof after de
duction of the expenses of the sale, 
release such p a r t from the mor tgage . 

(e) by inser t ing next af ter subsection two of section 
twenty-two the following new subsection:— 

(2A) In any case in which the preferen
tial r ight in subsection one of this section 
re fer red to is offered to him the t rus tee may in 
any case in which the shares the subject -mat ter 
of the r ight a re subject to a special or r e se rve 
liability, whether under the provis ions of section 
one hundred and fifty-two of the Companies Act , 
1936, or otherwise, in the event of the winding-
up of the company exercise the r igh t and hold 
the said shares as if they were p a r t of h i s 
original holding in the company. 

(f) by inser t ing next af ter subsection four of sec
tion twenty-six the following new subsection:— 

(4A) A contravent ion of subsection four of 
th is section shall not inval idate or be deemed 
to have inval idated any ins t rument intended to 
affect or evidence the title to any land. 

(g) (i) by omit t ing from p a r a g r a p h (b) of subsec
tion three of section twenty-eight the word 
" e q u a l " ; 

(ii) by omit t ing from the same p a r a g r a p h the 
words " t w o y e a r s " and by inser t ing in lieu 
thereof the words " t h r e e y e a r s " ; 

(iii) by inser t ing a t the end of the same p a r a 
g r a p h the words— 

No ins ta lment which is made payable 
du r ing the first th ree yea r s from the da t e 
of the contract of sale shall be of an amoun t 

less 



less than five per centum of the purchase 
money, and all instalments which a re made 
payable af ter the th i rd year from the da te 
of the contract of sale shall be equal in 
amount . 

(h) by inser t ing next after section thi r ty- two the 
following new section:— 

32A. A t rus tee unless expressly forbidden by 
the ins t rument , if any, creat ing the t rus t , may, 
in lieu of proceeding to foreclosure, purchase 
the equity of redemption of land in New 
South Wales the subject of a mor tgage held by 
the t rus tee under which default has been made 
where the moneys expended in such purchase 
are subject to the same t rus t s as the 
mor tgage deb t : P rov ided tha t in no case shall 
the moneys paid by way of considerat ion for 
such purchase exceed five pe r centum of the 
amount due under the mor tgage . 

(i) by inser t ing next af ter the word " f o r e c l o s u r e " 
in subsection five of section th i r ty- three the 
words " o r purchase of the equity of redemp
t i o n . " 

(j) by inser t ing next af ter subsection one of sec
tion th i r ty-e ight the following new subsec
tion :— 

(1A) W h e r e a t rus tee holds land in respect 
of which moneys are due and payable for r a t e s 
or taxes or in respect of which the t rus tee is 
under a s t a tu to ry obligation to expend moneys 
and the t rus tee has no moneys subject to the 
same t rus t s as such land wherewith to pay such 
ra tes or taxes or discharge such s t a tu to ry 
obligation the t rus tee shall have and shall be 
deemed always to have had power to raise the 
money required to make such payment or dis
charge such obligation by sale or mor tgage of 
the whole or p a r t of such land or by sale, con
version, calling in or mor tgage of all or any 
p a r t of the t rus t p rope r ty for the t ime being 
in possession held upon the same t rus t s as such 
land. 

(k) 



(k) by inse r t ing next af ter section thir ty-nine the 
following new sections:— 

39A. (1) I n any case in which a t rus tee is 
ent i t led whether severally or as a co-mortgagee 
to a debt secured by a mor tgage of land in t r u s t 
as to the whole or p a r t of such debt for per
sons by way of succession, and such t rus tee is at 
the commencement of the Conveyancing, Trus tee 
and P r o b a t e (Amendment ) Act, 1938, or at any 
t ime af ter such commencement becomes mort 
gagee in possession of the mor tgaged land, the 
t rus tee shall apply the net income of the mor t 
gaged land received by him after such com
mencement or af ter he becomes mor tgagee in 
possession, as the case may be, as follows, 
namely— 

(a) in discharge of all rents , taxes , ra tes 
and outgoings affecting the mor tgaged 
l a n d ; 

(b) in payment of the p remiums on any 
insurances p rope r ly payable under the 
mor tgage ins t rument or under the 
Conveyancing Act, 1919, and the costs 
of executing necessary r e p a i r s ; 

(c) in keeping down all annual sums or 
other payments and the in teres t on all 
pr incipal sums hav ing p r io r i ty to the 
mor tgage in r ight whereof he is in 
possession. 

Subject to the r igh ts of the m o r t g a g o r such 
t rus tee shall hold the residue of the income so 
received by him upon the t rus t s to which such 
mor tgage debt is subject. 

(2) The rents , taxes , ra tes , outgoings, 
p remiums , costs, annual sums, payments and 
interes t so to be discharged, kept down and pa id 
shall be those accruing due— 

(a) af ter the commencement of the Convey
ancing, Trus tee and P r o b a t e (Amend
ment ) Act, 1938, where the t rus tee is in 
possession of the mor tgaged land a t 
such commencement ; 

(b) 



(b) af ter the date of possession by the 
t rus tee , where the en t ry into possession 
is af ter the commencement of the Con
veyancing, Trus tee and P roba t e 
(Amendment) Act, 1938: 

P rov ided tha t if a t the commencement of the 
Conveyancing, Trus tee and P r o b a t e (Amend
ment) Act, 1938, or on the da te of possession by 
the t rus tee , as the case may be, any rents , taxes , 
r a t e s , outgoings, annual sums, payments , 
in teres t or premiums mentioned in p a r a g r a p h s 
( a ) , (b) , or (c) of subsection one of this section 
were or are due and unpaid , and such of those 
rents , taxes, ra tes , outgoings, annual sums, 
payments and premiums as a re periodical pay
ments , were payable wholly or in p a r t in respect 
of any period subsequent to such commence-
ment or to such date of possession, as the case 
may be, then such last-mentioned rents , taxes, 
ra tes , outgoings, annual sums, payments and 
premiums shall, for the purpose of this section, 
be considered as accruing from day to day and 
shall be appor t ionable in respect of t ime accord
ingly. 

(3) On the recovery of the moneys 
secured by the mor tgage w h e t h e r in whole or in 
pa r t , and whether by repayment or on realisa
t ion of the securi ty or otherwise, such p a r t of the 
income applied by the t rus tee in the paymen t s 
specified in p a r a g r a p h s ( a ) , (b ) , and (c) of sub
section one of this section as would otherwise 
have been payable as in teres t to the person 
entit led to the in teres t of the mor tgage debt 
shall as between the persons respectively 
enti t led to the income and corpus of the mor t 
gage debt be deemed to be a r r e a r s of in teres t 
and the amount received by the t rus tee shall be 
appor t ioned accordingly. 

(4) Notwi ths tanding anyth ing in th is 
section contained, the t rus tee may, if in the 
adminis t ra t ion of the t rus t he deems it necessary 

so 



so to do, app ly income of the mor tgaged p ro 
p e r t y received by him af ter the commencement 
of the Conveyancing, T rus t ee and P r o b a t e 
(Amendment ) Act, 1938, in payment of any 
rents , taxes , ra tes , outgoings, premiums, costs, 
annual sums, payments and interest affecting the 
mor tgaged land other than those specified in sub
section two of this section but the person entit led 
to the in teres t on the mor tgage debt shall be 
enti t led to recoupment out of the capital of the 
mor tgage debt of all payments made by the 
t rus tee under the au thor i ty conferred by this 
subsection. 

39B. I n any case in which, p r i o r to the com
mencement of the Conveyancing, Trus tee and 
Proba te (Amendment ) Act, 1938, a t rus tee was 
entit led ei ther severally or as a co-mortgagee to 
a debt secured by a mor tgage of land in t rus t 
as to the whole or p a r t of such debt, for 
persons by way of succession and the 
trustee, having entered into possession of the 
mor tgaged p roper ty , has , before such commence
ment, applied or shall, af ter such commence
ment apply bona fide the net income of the mort
gaged p rope r ty received by him before such 
commencement in payment of any rents , ra tes , 
taxes, insurance premiums, outgoings or annual 
sums on the mor tgaged p r o p e r t y or of the in
teres t on p r io r incumbrances on the mor tgaged 
proper ty , or in executing necessary repa i r s 
thereto, then— 

(a) the t rus tee shall not be liable, for 
breach of t r u s t by reason of his hav ing 
so appl ied the income of the mor tgaged 
p r o p e r t y and shall not be liable person
ally to make any recoupment in respect 
of any income so applied by him before 
or af ter such commencement ; and 

(b) the person enti t led to the income of the 
mor tgage debt— 

(i) shall not be enti t led to any re
coupment out of the capi tal of 
the mor tgage debt of any 

moneys 



moneys payable to him as in
terest and so applied by the 
t rus tee p r io r to the twenty-
sixth day of May, one thousand 
nine hundred and th i r ty- three , 
except such pa r t of such moneys 
as were applied by the 
trustee in payment of any rents , 
ra tes , taxes, insurance pre
miums, outgoings or annual 
sums accrued due p r io r to his 
possession, but such moneys, 
except such last-mentioned p a r t 
(if a n y ) , shall as between the 
persons respectively entit led to 
the income and capi tal of the 
mor tgage debt be deemed to be 
a r r e a r s of in teres t and the 
amount of moneys secured by the 
mor tgage recovered by the 
t rus tee whether by repayment or 
on real isat ion of the securi ty or 
otherwise shall be appor t ioned 
accordingly; 

(ii) shall be entit led to recoupment 
out of the capi tal of the mor tgage 
debt of any moneys payable to 
him as in teres t and so appl ied by 
the t rus tee af ter the twenty-fifth 
day of May, one thousand nine 
hundred and th i r ty- three . 

(1) (i) by inser t ing in subsection one of section 
forty-four af ter the words " s u c h p e r s o n " 
the words " o r where such person is an in
fant, for the maintenance, education, ad
vancement or benefit of such p e r s o n " ; 

(ii) by inser t ing at the end of the same sub
section the following new subsection :— 

(1A) The power conferred by this section 
to pay or app ly any capi tal money subject 
to the t ru s t for the maintenance or educa
t ion of a person who is an infant shall not 
be exercised in any case where the t ru s t 

p rope r ty 



p r o p e r t y or the share thereof to which the 
infant is enti t led exceeds two thousand 
pounds . 

(11) by omit t ing subsection eight of section forty-four 
and by inser t ing in lieu thereof the following:— 

(8) F r o m and af ter the commencement of 
the Conveyancing Trus tee and P roba t e (Amend
ment ) Act, 1938, this section shall apply to 
t ru s t s created before as well as af ter the com
mencement of the las tmentioned Act. 

(in) (i) by inser t ing in subsection two of section 
forty-six immediately after the word 
" e x t e n d " the words " a n d a p p l y " ; 

(ii) by inser t ing at the end of p a r a g r a p h (b) of 
subsection two of section forty-six the fol
lowing new p a r a g r a p h : — 

(c) se t t ing a p a r t a sum of money in or 
towards the sat isfact ion of a legacy 
share or i n t e re s t ; 

(iii) by inser t ing a t the end of subsection four of 
the same section the following w o r d s : 
" w h i c h may be dealt with or disposed of 
freed from any such r i g h t s " ; 

(iv) by inser t ing next af ter subsection eight of 
the same section the following new subsec
tion :— 

(8A) Notwi ths tand ing anyth ing contained 
in p a r a g r a p h (b) of subsection one or in 
subsection five or subsection seven of th is 
section the consent of the annui tan t shall not 
be necessary in any case in which the t rus tee , 
af ter having set a p a r t a fund to answer the 
annui ty , which fund a t the t ime of app ro 
pr ia t ion would be sufficient, if it were in
vested in Government securit ies of the 
Commonwealth of Aust ra l ia a t pa r , to 
provide an income exceeding the annui ty by 
a t least twenty pe r centum thereof, has 
actually invested the fund in such securi t ies. 

(v) 



(v) by inser t ing in subsection twelve of the 
same section before the word " d i s p o s i t i o n " 
the words " a p p r o p r i a t i o n o r " ; 

(n) by inser t ing next af ter p a r a g r a p h (a) of sub
section one of section forty-nine the following 
new p a r a g r a p h : — 

(aa) sever and appor t ion any blended t rus t 
funds or p roper ty , 

(o) (i) by inser t ing in subsection one of section 
fifty-four after the words " t w o t r u s t e e s " 
the words ' ' or where there a re two t rus tees 
one of whom is the Publ ic Trus tee or a 
t rus tee c o m p a n y " ; 

(ii) by omit t ing from the same subsection the 
words " b u t not on any one occasion for a 
per iod exceeding three m o n t h s " ; 

(iii) by inser t ing in p a r a g r a p h (a) of the same 
subsection af ter the word " a u t h o r i t y " the 
words " o r by the Public Trus tee or a t r u s 
tee company if one of the t rus tees and so 
named in t ha t behalf in the a u t h o r i t y " ; 

(iv) by inser t ing in p a r a g r a p h (b) of the same 
subsection af ter the word " e x c h a n g e " t h e 
words " o r p romissory n o t e " ; 

(v) by inser t ing a t the end of the same p a r a 
g r a p h the words " o r by the Public Trus tee 
or a t rus tee company if one of the t ru s t ee s 
and so named in tha t behalf in the au thor i ty , 
or where the indorsement is for collection 
and credit of any account of the t rus tees 
with a bank, the indorsement thereon by 
any one or more of the t rus tees named in 
tha t behalf in the a u t h o r i t y " ; 

(vi) by inser t ing a t the end of the same subsec
t ion the following p rov i so :— 

Prov ided tha t the dura t ion of any such 
au thor i ty shall be l imited to a per iod not 
exceeding three months on any one occasion, 
except where— 

(i) the t rus tee or one of the t rus tees 
named in the au thor i ty is the 
Public T rus t ee or a t rus tee com
p a n y ; or (i i) 



(ii) the au thor i ty is to indorse for 
co l lec t ion and credit of any account 
of the t rus tees with a bank. 

(p) by inser t ing next af ter section fifty-four the 
following new section:— 

54 A. (1) Where two or more persons in a 
fiduciary position (other than t rus tees under a 
will, sett lement or like ins t rument ) have deposi
ted with a banker moneys which have been re
ceived by them as such fiduciaries, it shall be 
lawful for the banker, when so author ised by 
such persons— 

(a) to pay cheques d rawn on the banker 
by any one or more of them or any 
agent authorised by them; 

(b) to recognise as a valid endorsement 
upon any bill of exchange or p ro 
missory note payable to the order 
of such persons an endorsement by 
any one or more of them or any agent 
authorised by them. 

(2) Where any person in a fiduciary 
position (other than a t rus tee under a will, 
set t lement or like ins t rument ) has deposited 
with a banker moneys which have been received 
by him as such fiduciary, it shall be lawful for 
the banker when so author ised by such person— 

(a) to pay cheques d rawn on the banker 
by any agent author ised by h i m ; 

(b) to recognise as a valid endorsement 
on any bill of exchange or pro
missory note payable to the order of 
such person an endorsement by any 
agent author ised by him. 

(3) Nothing in this section contained 
shal l affect any liability of such persons or 
person to the persons towards whom they are or 
be is in a fiduciary position. 

(q) 



(q) by inser t ing next af ter section sixty-one the 
following new section:— 

61A. The legal representa t ive or t rus tee of the 
will of a deceased person who was regis tered as 
the holder of shares not fully pa id up in any 
incorpora ted company may dis t r ibute the assets 
of the es ta te of such deceased person as soon 
a s such legal representa t ive or t rus tee has pro
cured the regis t ra t ion of some other person as 
the holder of the shares without reserving any 
por t ion of the es ta te for the payment of any 
calls made af ter the date of such regis t ra t ion 
whether made by the company or i ts directors 
o r by its l iquidators in a winding up, but noth
ing herein contained shall affect any r ight which 
the company or its l iquidator may have to follow 
the assets of such deceased person into the 
hands of any persons amongst whom the same 
have been dis t r ibuted or who have received the 
same. 

( r ) by omit t ing from subsection five of section 
sixty-four the words " w h e t h e r as t rus tee or as 
delegate ei ther one other t rus tee or the public 
t rus tee or a t rus tee c o m p a n y " and by inser t ing 
in lieu thereof the words " t h e public t rus tee or 
a t rus tee company or two persons whether as 
t rus tee or as d e l e g a t e " ; 

( s ) by inser t ing next af ter section eighty-two the 
f o l l o w i n g new section :— 

82A. (1) W h e r e any leasehold or freehold 
land is vested in a t rus tee for any infant or in 
t rus t for any person in succession and in the 
opinion of the t rus tee it is expedient in the 
interest of all persons beneficially in teres ted in 
the land to expend capi tal moneys subject to the 
t r u s t for any one or more of the purposes speci
fied in p a r a g r a p h s (a) to (f) both inclusive of 
subsection one of section eighty-two of this Act 
the t rus tee may, without the au thor i ty of the 
Court , expend on all or any of such purposes 
capital moneys subject to the t ru s t not exceed
ing in all five hundred pounds or one-third of 
the value of the land whichever is the less. 

(2) 



(2) W h e r e in the opinion of the t rus tee 
it is expedient to exercise the power conferred 
by subsection one of this section he may without 
the au thor i ty of the Cour t exercise any of the 
powers specified in subsection four of section 
eighty-two of this Act, and he shall throw upon 
the respective in teres ts of the persons bene
ficially interested a p rope r propor t ion of the 
moneys so expended. 

(3) Subsection eight of section eighty-
two of this Act shall apply muta t i s mutandis to 
any sale or mor tgage made by a t rus tee in 
exercise of the powers conferred by this section. 

(4) This section applies to t ru s t s created 
ei ther before or af ter the commencement of the 
Conveyancing, Trus tee and P roba te (Amend
ment) Act, 1938. 

P A R T IV. 

A M E N D M E N T OF WILLS, PROBATE AND A D M I N I S T R A T I O N 
A C T , 1S9S-1932. 

6. The Wil ls , P r o b a t e and Admin is t ra t ion Act, 1898-
1932, is amended— 

(a) (i) by inser t ing in section thir ty-one af ter the 
word " w i l l " the words " o r such other 
document as the P r o b a t e J u d g e shall 
a p p r o v e " ; 

(ii) by inser t ing in the same section after the 
words " g r a n t of a n y " the words " p r o b a t e 
o r " ; 

(b) 



(b) by inser t ing in subsection two of section 40A 
after the words "deceased p e r s o n " the words 
" a n d of the Real P r o p e r t y Act, 1900, re la t ive to 
a deceased p r o p r i e t o r " ; 

(c) (i) by omit t ing from subsection one of section 
40D the words " u n d e r section 40c of this 
A c t " ; 

(ii) by omit t ing from subsection three of the 
same section the words " t h e person himself 
or if he has died since the da te of the g r a n t 
the executor or admin i s t r a to r to whom a 
g r a n t of proba te or adminis t ra t ion is made 
consequent on the revocation or any other 
person " and by inser t ing in lieu thereof the 
words " a n y p e r s o n " ; 

(iii) by inser t ing next af ter the same subsection 
the following new subsection;— 

(3A) N O action shall lie aga ins t the 
Regis t ra r -Genera l for loss, damage or depri
vation suffered in consequence of the regis
t ra t ion of a t r ans fe r or other deal ing with 
land under the provisions of the Rea l 
P r o p e r t y Act, 1900, lawfully made by the 
executor or admin is t ra to r before the 
revocat ion; 

(iv) by inser t ing in subsection four of the same 
section immediately before the words " t h e 
p e r s o n " the following words " I n any case 
where a g r a n t of proba te or adminis t ra t ion 
is revoked under section 40c of this A c t ' ' ; 

(d) (i) by omit t ing from subsection one of section 
forty-two all words after the word " b y " 
and by inser t ing in lieu thereof the words 
" m o t i o n to the Cour t in such manne r as 
may be prescr ibed by rules of C o u r t " ; 

(ii) by omit t ing from subsection two of the 
same section the words " i n the Gazette and 
in one Sydney n e w s p a p e r " and by inser t ing 
in lieu thereof the words " i n such news
p a p e r or newspapers as may be prescr ibed 
by rules of C o u r t " ; 

(e) 



(e) by omit t ing from section fifty the words " f ive 
h u n d r e d " wherever therein appea r ing and by 
subst i tu t ing therefor the words " o n e t h o u s a n d " ; 

(f) by inser t ing next af ter section seventy-five the 
following new section:— 

75A. (1) Any person who has been appointed 
executor of the will of a deceased person a n d 
has not renounced or taken proba te thereof 
may by deed appoin t the Publ ic Trus tee or a 
t rus tee company to be executor of the will in h i s 
place or s tead and upon the reg is t ra t ion and 
filing by subsections eight and nine of this section 
directed such will shall be construed and take 
effect in all respects as if the name of t h e 
appointee had been originally inser ted in such 
will as the executor or one of the executors 
thereof in lieu of the person in whose s tead i t 
has been appointed. 

(2) Any executor who has obtained p r o 
bate or any admin i s t r a to r who has obtained let
t e r s of adminis t ra t ion notwi ths tanding tha t h e 
has acted in the adminis t ra t ion of the deceased 's 
es ta te and notwi ths tanding the existence of any 
other executor or admin i s t r a to r may by deed 
appoint the Publ ic Trus tee or a t rus tee company 
to be executor or admin i s t r a to r in his place o r 
s tead or as co-executor or co-adminis t ra tor with 
him or wi th the continuing executors or admin
i s t r a to r s (including the appoin tor ) as the case 
may be and upon the reg is t ra t ion and filing by 
subsections eight and nine of this section directed 
the es ta te of the deceased left unadmin is te red 
and all r ights , powers and obligations in respect 
thereof shall wi thout any conveyance or o ther 
assurance except as otherwise provided in th is 
section vest in the appointee as executor or 
admin i s t r a to r as the case may be, ei ther solely 
or joint ly with the appoin tor as the case may be, 
or, when the appoin tor is one of several executors 
or admin i s t r a to r s then in the appointee and the 
cont inuing executors or admin i s t r a to r s or in 

the 



the appointor , the appointee and the continuing 
executors or admin i s t r a to r s as the case may be, 
as joint t e n a n t s : 

P rov ided tha t where any por t ion of such 
es ta te is— 

(a) subject to the provisions of the Real 
P r o p e r t y Act, 1900, such por t ion shall 
not vest unti l e i ther— 

(i) the app rop r i a t e t rans fe r is exe
cuted and regis tered so tha t such 
por t ion is duly t r ans f e r r ed ; or 

(ii) an en t ry of the vest ing is made 
by the Regis t rar -Genera l . Any 
such en t ry shall have the same 
effect as if the por t ion were duly 
t r ans f e r r ed ; or 

(b) subject to the provis ions of the Closer 
Set t lement Acts or the Mining Act , 
1906-1935, or the Crown Lands Consoli
dat ion Act, 1913, or any other Act re
lat ing to Crown lands such por t ion shall 
not vest unt i l e i ther— 

(i) the app rop r i a t e t rans fe r is exe
cuted and regis tered so that such 
por t ion is duly t r ans f e r r ed ; or 

(ii) an en t ry of the ves t ing is made 
in the app rop r i a t e regis ter kept 
under the provis ions of the Act 
to which such por t ion is subject. 
Any such en t ry shall have the 
same effect as if the por t ion were 
duly t rans fe r red . 

Unt i l such t r ans fe r is so executed and regis tered 
or such en t ry of the vest ing is made, such execu
tor or admin i s t r a to r shall in any case in which 
he has appoin ted the appointee in his place or 
s tead not be discharged from the t rus t s in 
respect of such por t ion of the es ta te . 

An executor or admin i s t r a to r who has 
appointed the appointee in his place or s tead 
shall not (except as mentioned in the foregoing 
proviso) be in any way liable in respect of 

any 



any act or default in reference to such estate 
subsequent to the reg is t ra t ion and filing of such 
deed other than the act or default of himself or 
of persons other than himself for whose con
duct he is in law responsible. 

(3) No such appoin tment shall be made 
under subsection one or subsection two of this 
section if the t es ta to r has by his will directed or 
in t imated tha t the office of executor should not 
be delegated or tha t the proposed appointee 
should not act in the t rus t s of the will. 

(4) P r i o r to making any appoin tment 
unde r subsection one or subsection two of this 
section the person propos ing to make such ap
pointment shall give twenty-eight d a y s ' notice in 
wr i t ing thereof to— 

(a) the co-executor or co-adminis t ra tor (if 
any) of such pe r son ; and 

(b) such of the persons entit led beneficially 
under the will or in consequence of the 
intes tacy of the deceased person of whose 
will or es ta te the person propos ing to 
make the appoin tment is executor or 
admin is t ra to r , as are ordinar i ly res ident 
in the Commonwealth of Aus t r a l i a and 
of the full age of twenty-one y e a r s : 

P rov ided tha t the Cour t may, on the 
applicat ion of the person p ropos ing to 
make the appoin tment , direct tha t service 
of any notice requi red by this p a r a g r a p h 
be dispensed with. 

(5) A n y person who is or who ought to 
be served or who if he were ord inar i ly res ident 
in the Commonwealth ought to be served with 
the notice requi red by subsection four of this 
section (whether or not the Cour t has directed 
tha t service of notice on such person be dis
pensed with) may a t any t ime p r io r to the 
expi ra t ion of the said per iod of twenty-eight 
days lodge with the Reg i s t r a r a notice in the 
form prescr ibed tha t he objects to such appoint
ment being made and serve a copy of such notice 

on 



on the person propos ing to make the appoint
ment mentioned in subsection one or subsection 
two of this section. 

(6) I n the event of any such notice of 
objection being filed and a copy thereof served as 
aforesaid— 

(a) the person propos ing to make an appoint
ment under subsection one of this section 
shall not make such appoin tment unless 
the Court , on applicat ion made by him, 
directs tha t the appoin tment be m a d e ; 
notice of such applicat ion shall be served 
on such persons as the Cour t may direct 
or as may be prescr ibed; 

(b) the person proposing to make an appoint
ment under subsection two of this section 
shall not make such appoin tment unde r 
tha t subsection. 

(7) I n the case of the appoin tment of a 
t rus tee company the capital both paid and un
paid and all o ther assets of the company and the 
manager , ass is tant manage r and di rectors and 
their respective es ta tes shall be liable for the 
due adminis t ra t ion of the estates of which the 
company shall be so appointed executor or ad
minis t ra tor . 

(8) Any such deed as is r e fe r red to in 
subsection two of this section shall be registered 
in the office of the Regis t ra r -Genera l in the 
manner and on payment of the fees prescribed 
by regulat ion under the Conveyancing Act. 
1919-1938. 

(9) A duly verified copy of any such 
deed as is referred to in subsection one or in 
subsection two of this section shall be filed in 
the office of the R e g i s t r a r of P roba tes . 

(10) F o r the purposes of this section the 
words " t r u s t e e c o m p a n y " shall have the same 
meaning as in the Trus tee Act, 1925. 

(g) by inser t ing in subsection one of section eighty-
five immediately before the word " p a s s " the 
words "file or file a n d " ; 

(h) 



(h) by inser t ing in section eighty-six af ter subsec
tion two the following new subsect ion:— 

(3) Where any executor, admin i s t ra to r or 
t rus tee renounces his r ight to such commission 
in respect of any par t i cu la r year, he shall be 
entit led to indemnity out of the said assets for 
the amount of his solici tor 's charges and dis
bursements , as modera ted in accordance with 
the relevant professional scale, for non-profes
sional work per formed in tha t year , to an 
amount not exceeding tha t which the executor, 
admin i s t r a to r or t rus tee would have been in the 
opinion of the Reg i s t r a r allowed by way of such 
commission for tha t year had he not so renounced 
but had applied therefor . 

(i) (i) by inser t ing in subsection one of section 
eighty-seven immediately before the word 
" p a s s " the words "file or file a n d " ; 

(ii) by omit t ing from subsection two of section 
eighty-seven the words " exh ib i t such ac
count t o " and subs t i tu t ing the words "file 
or file and pass such accounts i n " ; 

(j) (i) by omit t ing subsection one of section n ine ty ; 
(ii) by omit t ing from subsection two of the same 

section the word " s u c h " ; 
(k) by omit t ing from section ninety-eight the words 

" D i s t r i c t C o u r t " and subs t i tu t ing therefor the 
words " C o u r t of P e t t y S e s s i o n s " ; 

(1) by omit t ing from section one hundred and one 
all words after the words " m a y be m a d e " and 
by inser t ing in lieu thereof the words " t o the 
R e g i s t r a r or to a distr ict agent for the Regis
t r a r . ' 

(m) by inser t ing after subsection three of section 
one hundred and seven the following new sub
section :— 

(4) F o r the purposes of this Division of this 
P a r t of this Act the word " e x e c u t o r " shall be 
deemed to include executor by represen ta t ion . 

(n) 



(n) (i) by inser t ing at the end of subsection one of 
section one hundred and fifty-two the fol
lowing new p a r a g r a p h : — 

(d) all deeds copies whereof a re filed 
pu r suan t to subsection nine of sec
tion 75A of this Act. 

(ii) by inser t ing at the end of subsection two of 
the same section the following new para 
g raph :— 

(g) the da tes and the names of par t ies 
to the deeds whereof copies are 
filed pu r suan t to subsection nine of 
section 75A of this Act. 

P A R T V . 

A M E N D M E N T OF P U B L I C T R U S T E E A C T , 1913-1936. 

7 . The Public Trus tee Act, 1913-1936, is amended— 

(a) by inser t ing at the end of subsection one of 
section eighteen the words " o r unless a major i ty 
in value of the next of kin have expressed a wish 
for the appointment of the public t r u s t e e " ; 

(b) (i) by inser t ing in p a r a g r a p h (d) of subsection 
one of section thirty-five af ter the word 
" p r o p e r t y " the following w o r d s : — 

" a n d the cost of any such repa i r s shall 
be charged either to capital or to income 
or appor t ioned between capi tal and 
income as the public t rus tee may con
sider equ i t ab le . " 

(ii) by omit t ing from p a r a g r a p h (n) of subsec
tion two of the same section the words "five 
hundred p o u n d s " and by inser t ing in lieu 
thereof the words " o n e thousand p o u n d s " ; 

(iii) by omit t ing from p a r a g r a p h (p) of the same 
subsection the words "five hundred p o u n d s " 
and by inser t ing in lieu thereof the words 
" o n e thousand p o u n d s . " 

(c) 



(c) by omit t ing section forty and by inser t ing in lieu 
thereof the following sect ion:— 

40. (1) Before the thirty-first day of Augus t 
in each y e a r the public t rus tee shall p r e p a r e 
and render to the Minister accounts for the then 
next preceding financial yea r se t t ing for th— 

(a) the amount of the t r u s t moneys received 
and paid by the public t rus tee dur ing the 
financial yea r to which the accounts 
r e l a t e ; and 

(b) the revenue received and expendi ture 
incur red in the adminis t ra t ion of the 
public t r u s t office dur ing the financial year 
to which the accounts relate. 
(2) The Minis ter shall cause such accounts 

to be laid before P a r l i a m e n t within seven s i t t ing 
days if Pa r l i amen t is in session and if not then 
within seven si t t ing days af ter the commence
ment of the next session. 

P A R T V I . 
A M E N D M E N T OF R E A L PROPERTY A C T , 1900. 

8 . (1) The Real P r o p e r t y Act, 1900, as amended by 
subsequent Acts , is amended— 

(a) by inser t ing at the end of section twelve the 
following new p a r a g r a p h : — 

(f) H e may, if he thinks fit, enter a notifica
t ion in the reg is te r book or a caveat for 
the protect ion of any person in teres ted in 
the land. 

Where any such notification is so entered— 
(i) the en t ry of the same shall not give 

the in te res t any g rea t e r opera t ion 
or effect t han it would otherwise 
h a v e ; 

(ii) the in te res t notified shall be deemed 
to be an in teres t wi thin the mean
ing of section forty-two of th is 
Act . 

(b) 



(b) by inser t ing at the end of subsection three of 
section thir ty-eight the following p rov i so :— 

Provided that , where the Regis t ra r -Genera l is 
satisfied as to the bona fides of the t ransac t ion 
and tha t there is no reasonable possibili ty of 
obtaining the s t a tu to ry declara t ion refer red to 
in this subsection, he may waive the requi rement 
t ha t such s t a tu to ry declarat ion be m a d e ; and, in 
any such case, the Regis t ra r -Genera l shall give 
notice of his intention to regis ter the deal ing 
which notice shall indicate t ha t such requi rement 
has been waived and shall be published three 
t imes a t in tervals of not less than one month 
between the several publicat ions, in the Gazette 
and also in a t least one daily newspaper pub
lished in Sydney and also, where the land the 
subject of the dealing is s i tuated outside the 
County of Cumberland, in at least one newspaper 
published and circulat ing in the locality in which 
the land is s i tuated. 

Where notices are published under this pro
viso the Regis t ra r -Genera l may charge such 
special fees to cover the cost thereof as may be 
prescr ibed by regulat ions made under the Con
veyancing Act, 1919-1932. 

(c) (i) by inser t ing in section sixty-four af ter the 
words "possess ion of the said land o r " 
wherever occurr ing the words " t h e receipt 
o f" ; 

(ii) by omit t ing from the same section the words 
" a n d to the extent of a n y " and by inser t 
ing in lieu thereof the words " o r receipt 
but only to the extent of any benef i t" ; 

(d ) by inser t ing next after subsection three of sec
t ion seventy-two the following new subsection:— 

(3A) Whore the Regis t ra r -Genera l is sat is
fied tha t notice cannot be served on the caveator 
the Reg is t ra r -Genera l may, if he deem fit, by 
wr i t ing under his hand, direct— 

(a) tha t notice be served in such manner 
(by adver t i sement or otherwise) and 
upon such persons (if any) as he may 
presc r ibe ; or (b) 



(b) that service of notice be dispensed 
with. 

(e) by inserting at the end of section seventy-three 
the following words:— 

" o r where a direction pursuant to subsection 
(3A) of section seventy-two of this Act has been 
given by the Registrar-General upon the ex
piration of fourteen days after the last notice 
to the like effect has been served in accordance 
with such direction or after the date of the 
direction by the Registrar-General where such 
direction is that service of notice be dispensed 
with, as the case may be . ; ' 

(f) by inserting next after subsection one of section 
ninety-four the following- new subsection:— 

(1A) The Registrar-General may, i f he thinks 
fit, accept an application by a person to be 
registered as proprietor of an estate of freehold 
in the land of a deceased proprietor where such 
person claims title otherwise than consequent 
upon the death, will or intestacy of a deceased 
proprietor, and may deal with such application 
under this section. 

Any such application shall be accompanied by 
the consent of the executor or administrator of 
the deceased proprietor, unless the Registrar-
General thinks fit to dispense with such consent. 

(g) by inserting next after subsection one of section 
one hundred and five the following new sub
section :— 

(1A) A reference in subsection one of this 
section to a writ shall include and shall be 
deemed always to have included a writ against 
the personal representative of a deceased regis
tered proprietor under which any land or any 
estate or interest in land under the provisions 
of this Act of the deceased registered proprietor 
or of the personal representative of the deceased 
registered proprietor is seized or sold. 

(2) Any caveat or notification entered and any 
application accepted and dealt with by the Registrar-
General before the commencement of this Act which 

could 



could lawfully have been entered or accepted and dealt 
wi th if the amendments made by subsection one of this 
section had then been in operat ion is hereby validated. 

P A R T V I I . 

A M E N D M E N T OF TESTATOR'S F A M I L Y M A I N T E N A N C E AND 

G U A R D I A N S H I P OF I N F A N T S A C T , 1916-1934. 

9 . The T e s t a t o r ' s Fami ly Maintenance and Guardian
ship of In fan t s Act, 1916-1934, is amended— 

(a) by inser t ing next after subsection one of section 
three the following new subsection:— 

(1A) If any person dies wholly in tes ta te af ter 
the commencement of the Conveyancing, Trus tee 
and P roba t e (Amendment) Act, 1938, and, in 
consequence of the provis ions of sections fifty 
and fifty-one of the Wills , P roba t e and Adminis
t ra t ion Act, 1898-1938, his widow is left without 
adequate provision for her p roper maintenance, 
the court may, a t i ts discret ion and taking into 
considerat ion all the circumstances of the case, 
upon applicat ion made by or on behalf of such 
widow, order tha t such provision for such main
tenance as the court thinks fit shall be made out 
of the estate of such person. 

Notice of such applicat ion shall be served by 
the applicant on such persons as the court may 
direct. 

(b) by inser t ing a t the end of section four the follow
ing new subsection:— 

(2) Any order made under subsection (1A) of 
section three of this Act shall, subject to this Act, 
opera te and take effect as a modification of the 
provisions of sections fifty and fifty-one of the 
wills, P roba t e and Adminis t ra t ion Act, 1898-
1938. 

(c) 



(c) by inser t ing a t the end of section five the follow
ing new subsect ions:— 

(2) No applicat ion under subsection (1A) of 
section three of this Act shall be hea rd by the 
court unless the appl icat ion is made within 
twelve months from the date of the g ran t or 
reseal ing in New South Wales of le t ters of 
adminis t ra t ion of the es ta te of the deceased 
person. 

(3) An applicat ion shall be deemed to be made 
on the day upon which the notice of motion or 
other process or ig inat ing the applicat ion is filed. 

(d) (i) by inser t ing in subsection three of section 
six af ter the words " w i t h the will a n n e x e d " 
the words " o r , as the case may be, le t ters 
of a d m i n i s t r a t i o n ' ' ; 

(ii) by inser t ing in subsection four of the same 
section af ter the words " t e s t a t o r ' s e s t a t e " 
the words " o r of the admin i s t ra to r of the 
estate of the i n t e s t a t e " ; 

(e) (i) by inser t ing in section seven af ter the words 
" l ega t ee or d e v i s e e " the words " o r bene
ficiary ' ' ; 

(ii) by inser t ing in the same section af ter the 
words " u n d e r the w i l l " the words " o r in 
consequence of the i n t e s t a c y " ; 

(f) (i) by inser t ing in subsection one of section ten 
after the word " t e s t a t o r " the words " o r 
in consequence of the death of the deceased 
p e r s o n " ; 

(ii) by inser t ing in subsection two of the same 
section af ter the word " e x e c u t o r " the 
words " o r a d m i n i s t r a t o r " ; 

(g) (i) by inser t ing in subsection one of section 
eleven after the word " e x e c u t o r " wherever 
occurring the words " o r a d m i n i s t r a t o r " ; 

(ii) by inser t ing in the same subsection af ter 
the word " t e s t a t o r " wherever occurr ing the 
words " o r in tes ta te , as the case may b e " ; 

(iii) 



(iii) by inserting in subsection two of the same 
section after the word "executor" the; 
words " o r administrator." 


