
WILLS PROBATE AND 
ADMINISTRATION (AMEND

MENT) ACT. 

Act No. 49, 1932. 
An Act to amend the law relating to wills pro

bate and administration; to amend the 
Wills Probate and Administration Act, 
1898, and certain other Acts; and for 
purposes connected therewith. [Assented 
to, 21st December, 1932.] 

BE i t enacted by the K i n g ' s Most Exce l len t Majes ty , 
by arid wi th t h e advice and consent of t h e Legis

la t ive Counci l and Legis la t ive Assembly of. N e w Sou th 
W a l e s in P a r l i a m e n t assembled, and by the au thor i ty of 
t he same, as follows :— 

1. (1) This A c t m a y be cited as t h e " W i l l s Probate 
and Admin i s t r a t i on ( A m e n d m e n t ) Act , 1932 . " 

(2) This A c t shal l be cons t rued w i t h t h e Wil ls 
P r o b a t e and Admin i s t ra t ion Ac t , 1898, and any Ac t s 
a m e n d i n g t h e same. 

(3) The Wi l l s P roba te a n d Admin i s t ra t ion Act . 
1898, as so amended , is referred to in th i s A c t as the 
P r inc ipa l Act . 

(4) The Pr inc ipa l Ac t , as amended by th i s Ac t , 
m a y be cited as t h e " Wi l l s P r o b a t e and Admin i s t r a t i on 
Act , 1 8 9 8 - 1 9 3 2 . " 

2 . Af te r section forty of t he Pr inc ipa l A c t t he 
fol lowing sections a re inser ted :— 

4 0 A . (1) W h e r e t h e cour t is satisfied, w h e t h e r 
by direct evidence or on p resumpt ion of dea th , t ha t 
any person is dead, t he cour t shal l have jur i sd ic t ion 
to g r a n t probate of his will or adminis t ra t ion of his 
es ta te , n o t w i t h s t a n d i n g t h a t it m a y subsequen t ly 
appear t h a t he was l iv ing a t t h e da te of t he g ran t . 

(2) 



(2) The provisions of this Act , the Testa tor ' s 
F a m i l y Ma in t enance and Gua rd i ansh ip of I n f a n t s 
Ac t , 1916, and Pa r t X V of t h e Conveyanc ing Act , 
1919-1930 , re la t ive to a deceased person shall , un less 
t he con tex t or sub jec t -ma t t e r otherwise indicates 
or requi res , ex tend to any person wi th respect to 
w h o m the cour t is satisfied in accordance wi th 
subsection one of this section t h a t h e is dead. 

(3) The provisions of th i s section shal l 
e x t e n d to a case where t he g r a n t of proba te or 
adminis t ra t ion was m a d e before, as well as to a 
case where t h e g r a n t is m a d e af ter t h e commence
m e n t of t h e W i l l s P roba t e a n d Admin i s t r a t ion 
( A m e n d m e n t ) Act , 1932, provided t h a t no th ing 
in th i s section shal l affect any act ion or proceeding 
decided before or pend ing a t t h e c o m m e n c e m e n t of 
t h a t Act . 

40B . (1) If a g r a n t of proba te or admin i s t r a t ion 
is m a d e on p resumpt ion of dea th only , t h e 
provis ions of this section shal l have effect. 

(2) The g r a n t shal l be expressed to be m a d e 
on p resumpt ion of dea th only. 

(3) T h e es ta te shal l no t be d is t r ibuted 
w i t h o u t t he leave of the cour t . 

The leave m a y be given in t h e g r a n t of p roba te 
or admin i s t r a t ion or by other order, and e i ther 
uncondi t iona l ly or subject to such condi t ions as 
t h e cour t deems reasonable , and in par t i cu la r , if 
t h e cour t t h inks lit, subjec t to an u n d e r t a k i n g 
be ing entered in to or secur i ty being g iven by a n y 
person who takes unde r t h e d i s t r ibu t ion t h a t he 
wil l restore any money or proper ty received by h i m 
or t h e a m o u n t or va lue thereof in the even t of t he 
g r a n t being revoked. 

(4) T h e cour t m a y direct the execu to r or 
admin i s t r a to r before d i s t r ibu t ing t h e es ta te to give 
s u c h notices as t h e cour t deems proper in t h e 
c i rcumstances , in order t h a t t he person whose 
d e a t h has been presumed, if he is still l iv ing, or 
if h e has died since t h e da te of t h e g ran t , t h e n 
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in o rde r t h a t any person in teres ted in t h e estate 
m a y lodge wi th t he reg is t ra r w i th in such t ime as 
m a y be specified a caveat aga ins t the dis t r ibut ion. 

If the cour t directs any such not ice to be given, 
t h e executor or admin is t ra to r shall no t have t h e 
benefit of section n ine ty- two of th is Act , unless 
he complies wi th the direct ion. 

If a caveat is duly lodged wi th in such t i m e as 
m a y be specified, t h e executor or adminis t ra tor 
shal l not d i s t r ibu te t h e estate u n t i l t h e caveat 
is w i t h d r a w n or removed. 

(5) A n applicat ion for leave to d is t r ibute 
t h e estate a n d for directions may be made , and a 
cavea t m a y be lodged wi thd rawn or removed, as 
prescribed by rules of court , and the P r o b a t e J u d g e 
m a y m a k e such order in respect of costs and 
o therwise as h e deems proper. 

(6) The provisions of th is section, wi th t he 
except ion of subsection two, shall ex tend to a case 
whe re t h e g r a n t of probate or admin is t ra t ion was 
made before, as well as to a case where the g r a n t is 
made after t he c o m m e n c e m e n t of t he Wil ls P roba te 
a n d Admin is t ra t ion ( A m e n d m e n t ) Act , 1932, b u t 
shal l not affect a n y d is t r ibu t ion made before such 
c o m m e n c e m e n t . 

40c . (1) W h e r e t he cour t g r an t s p roba te of t he 
will or admin i s t r a t ion of t h e es ta te of any person, 
a n d i t subsequent ly appears t h a t he was l iv ing at 
t h e da te of the gran t , the cour t shall revoke the 
g ran t on such te rms, if any, wi th respect to any 
proceedings a t law or in equi ty commenced by or 
aga in s t the executor or admin is t ra to r , and in 
respect of costs and otherwise , as t he cour t t h inks 
proper . 

(2) Proceedings for t he revocat ion m a y be 
t a k e n e i ther b y t h e person himself, or if he has 
died since the da te of t h e g ran t , by a n y person 
en t i t l ed to apply for probate or adminis t ra t ion or 
by any person interes ted in t he estate. 

The proceedings may be by suit or otherwise as 
prescr ibed by rules of cour t . 
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(3) The cour t m a y a t a n y t ime , w h e t h e r 
before or after t he revocat ion, m a k e such orders , 
i nc lud ing an order for an in junc t ion aga ins t t h e 
execu tor or admin i s t r a to r or a n y o the r person, a n d 
a n order for t h e a p p o i n t m e n t of a receiver, as t h e 
cour t m a y deem proper for p ro tec t ing t he es ta te . 

(4) T h e provisions of th i s section shal l 
ex t end to a case w h e r e t he g r a n t of p r o b a t e or 
admin i s t r a t ion was m a d e before, as well as to a 
case where t h e g r a n t is m a d e after t h e commence 
m e n t of t h e Wi l l s P roba t e and Admin i s t r a t ion 
( A m e n d m e n t ) Ac t , 1932. 

4 0 D . (1) I f a g ran t of proba te or admin i s t r a t ion 
is revoked unde r section 40c of this Ac t , t h e 
provisions of th i s section shal l have effect. 

(2) The executor or admin is t ra to r u n d e r 
t h e revoked g r a n t shall be bound du ly to accoun t 
a n d to p a y and t ransfer al l money and proper ty 
received by or vested in h im as such execu to r or 
admin i s t r a to r and t h e n r e m a i n i n g in his hands as 
t h e cour t may direct , b u t shal l no t be l iable for 
a n y money or p roper ty paid or t rans fe r red by h i m 
in good fa i th u n d e r t h e p roba te or admin i s t r a t ion 
before t he revocat ion. 

N o t h i n g in t h i s subsect ion shal l affect any com
mission protect ion i n d e m n i t y r e i m b u r s e m e n t or 
r i g h t to which t h e executor or admin i s t r a to r is 
ent i t led u n d e r a n y o the r provision of th is A c t . 

(3) The revocat ion shal l no t inval idate any 
p a y m e n t or t rans fe r lawful ly m a d e b y or to t h e 
executor or admin i s t r a to r in t h e course of a d m i n 
i s t ra t ion before t h e revocat ion, b u t no th ing in th i s 
subsect ion shall p re judice t he r i gh t of t h e person 
himself, or if h e has died since t he da te of t h e 
g ran t , t he executor or admin i s t ra to r to w h o m a 
g r a n t of p roba te or admin i s t ra t ion is m a d e con
sequen t on t h e revocat ion, or any o the r person, to 
follow assets in to t h e h a n d s of t h e persons or a n y 
of t h e m a m o n g w h o m t h e same m a y h a v e been 
d is t r ibuted , or who m a y have received t h e same . 

(4) 



(4) The person himself, or if he has died since 
t h e date of t h e g ran t , t h e executor or admin is t ra to r 
to w h o m a g r a n t of p roba te or admin i s t ra t ion is 
m a d e consequen t on t he revocat ion, shal l be 
en t i t l ed to receive from t h e Consolidated R e v e n u e 
F u n d t h e a m o u n t of dea th du ty paid the re to in 
respect of t h e revoked g r a n t . 

(5) The cour t may m a k e such ves t ing order 
as i t deems proper . 

(6) T h e provisions of th is section, w i th t h e 
except ion of subsect ion four, shall ex tend to a case 
whe re t h e g ran t of proba te or admin i s t r a t ion was 
m a d e before, as wel l as to a case where t h e g r a n t 
is m a d e after t he c o m m e n c e m e n t of t he Wills' 
P r o b a t e and Admin i s t r a t ion ( A m e n d m e n t ) A c t , 
1932. 

3 . Section for ty- three of t he P r i n c i p a l A c t is amended 
b y omi t t ing pa r ag raph (b) and inse r t ing in l ieu thereof 
t h e fo l lowing :— 

(b) t h e pass ing a n d a l lowance of t h e accounts of 
executors and adminis t ra tors , i nc lud ing the 
a l lowance of commission or pe rcen tage to 
executors admin i s t r a to r s a n d t rus tees for the i r 
pains a n d t rouble . 

4 . Section fifty-four of the Pr inc ipa l A c t (as inser ted 
there in by section t h r e e of t he Admin i s t r a t ion 
A m e n d i n g Ac t , 1906) is omi t t ed and the following 
sect ion inser ted in l ieu thereof :— 

54. The cour t shal l h a v e t h e same power and 
jur isd ic t ion as t h e Supreme Cour t in i ts equ i tab le 
ju r i sd ic t ion to author ise t h e appl icat ion of t he share 
or in te res t of any infant u n d e r any will or in tes tacy 
for t he benefit of t he infant . 

5 . Section s ix ty-one of t he P r inc ipa l A c t is amended 
b y omi t t i ng t h e words " Chief J u s t i c e , or if the re shall 
be no Chief Jus t i ce , t h e n in t h e senior puisne j u d g e for 
t h e t i m e b e i n g " a n d by inser t ing in l ieu thereof t he 
words " Pub l i c T r u s t e e . " 
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6. Section e igh ty-one of t h e Pr inc ipa l A c t is amended 
by inse r t ing a t t he end thereof the following sub
section :— 

(3) I f t h e g ran t of p roba te or adminis t ra t ion is 
revoked unde r t h e provisions of section 40c of th is 
Act , t he cour t in which t h e proceedings are pend ing 
m a y in l ieu of t he suggest ion referred to in sub
section one of th is section, order t h a t such 
suggest ion be m a d e as i t deems proper, and the re -
upon the proceedings shal l be con t inued in the n a m e 
of such person as t h e cour t directs as if the pro
ceedings had been or iginal ly commenced by or 
aga ins t t h a t person, b u t subjec t to such condi t ions 
and var ia t ions , if any , as t h e cour t directs, or t h e 
cour t m a y s tay t he proceedings on such t e rms in 
respect of costs or otherwise as i t t h i n k s jus t . 

7. (1) Al l wills deposited wi th t h e Regis t ra r -Genera l 
in pu r suance of section t h i r t y - two of t h e Pr incipal A c t 
or of any section the reby replaced shal l , on a day to be 
appoin ted by the Governor and notified by proc lamat ion 
publ ished in t h e Gazet te , bo handed over by the 
Reg i s t r a r -Genera l to t h e Reg i s t r a r of Probates t oge the r 
w i th any indices thereof or papers or documents re la t ive 
to any will so to be handed over, and such wills shal l 
as a n d from such day so appointed be deemed to be 
deposited in t he office of t h e said regis t rar in pu r suance 
of the provisions of section t h i r t y - t w o of t h e P r inc ipa l 
A c t as amended by th is sect ion. 

(2) As from the day appoin ted in p u r s u a n c e of 
subsect ion one of th i s sect ion,— 

(a) Section th i r ty - two of t h e Pr inc ipa l A c t is 
a m e n d e d — 

(i) by omi t t ing t h e words " t h e Reg i s t r a r -
G e n e r a l " wherever occur r ing a n d b y 
inse r t ing in l ieu thereof t h e words " t he 
R e g i s t r a r of P roba te s " ; 

(ii) b y inse r t ing a t t h e end thereof t h e 
following new subsect ion :— 

(2) R u l e s of cour t m a y prescribe t h e 
fees to be paid for receiving and n o t i n g 
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any will so deposited, for searches in 
the index; of deposited wills, and for 
the delivery or r e t u r n of the will to t h e 
persons en t i t l ed to receive t he same. 
U n t i l rules of cour t in t h a t behalf a re 
made the fees shall he those prescribed 
unde r section two hundred and two of 
the Conveyanc ing Act , 1019-1930 . 

(b) Section for ty- two of the Principal Act is 
amended by omi t t ing from subsect ion three 
thereof the words " t h e R e g i s t r a r - G e n e r a l " 
and by inser t ing in l ieu thereof t h e words " t h e 
Reg i s t r a r . " 

(c) Section one hundred and four of the Pr inc ipa l 
Act is amended by omi t t ing from paragraph 
(d) of subsection one thereof t he words " t h e 
R e g i s t r a r - G e n e r a l " and by inser t ing in l ieu 
thereof the words " h i m or with the Pub l i c 
T rus t ee . " 

8 . (1) The Wi l l s P roba t e and Admin is t ra t ion Act , 
1898, is fu r ther a m e n d e d — 

(a) by omi t t i ng from section one t h e figures 
" 151," " 1 5 2 " and " 1 5 0 " and by inse r t ing in 
l ieu thereof t he figures " 1 5 0 , " " 1 5 1 " and 
" 155 " respect ively ; 

(b) by o m i t t i n g from subsection two of section 
forty-six t he words " subject to the provisions 
of section fifty-six hereof " ; 

(c) by omi t t i ng from subsect ion two of section 
s ixty-four t he word " C u r a t o r " and by inser t ing 
in lieu thereof t he words " Pub l i c Trus tee " ; 

(d) by o m i t t i n g from section one hundred and ten 
t h e words " Cura to r of in tes ta te estates " and 
by inser t ing in l ieu thereof the words " P u b l i c 
T r u s t e e " ; 

(e) by omi t t i ng t he Second Schedule . 
(2) 



(2) Subsections two and three of section eighty-two 
of the Wills Probate and Administration Act, 1898, as 
originally enacted, shall be renumbered as subsections 
three and four respectively. 

(3) The Administration Amending Act, 1906, is 
amended by omitting section three. 


