Moratorium (Amendment) Aect.

MORATORIUM (AMENDMENT)
ACT.

Act No. 43, 1931.

An Act to amend in certain respects the Mora-
torium Act, 1930, and certain other Acts;
and for purposes connected therewith. [As-
sented to, 2nd October, 1931.]

BE it enacted by the King’s Most Excellent Majesty,
by and with tlie advice and consent of the Legis-
Iative Council and Legislative Assembly of New South
Wales in Parliament assembled, and by the authority of
the same, as follows :—
1. (1) This Act may be cifed as the * Moratorium
(Amendment) Act, 1931.”

(2) This Act shall be read and construed with
thie Moratorium Act, 1930, in this Act referred to as
the Principal Act.

(3) The Principal Act, as amended by this Act,
miay be cited as the Moratorium Act, 1930-1931.

{4) This Act shall be deemed to have commenced
on the first day of September, one thousand nine hundred
and thirty-one.

2. (1) The Principal Act is amended—

(a) by inserting at the end of the definition of

“ Mortgage ”” in section two the words “or by
: which any provision of the mortgage is
varied ”’ ;

(b) by inserting at the end of subsection one of
section twenty-two the following words:
“Without limiting the generality of the fore-
going provisions of this subsection the regula-
tions may prescribe the manner in which
and the district courts and courts of petty
sessions to which applications under this Act
shall be made.”
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No. 43, 1931, (2) The amendments made by subsection one of
this section shall be deermed to have commenced upon
the mineteenth day of Deccember, one thousand nine
hundred and thirty.

Further 3. The Principal Act is further amended by omitting
amendment of

et No. 48,103, Section twenty and Dby inserting in lieu thereof the

s 20 following section :—

Hire- 20. (1) Neither section six nor section sixteen of
purchase this Act shall apply to a hire-purchase agreement.
agreements,

(2) Nothing in this Act shall be construed to
preclude the person to whom an instalment is,
by the terms of a hire-purchase agreement, due,
from taking action to recover the same, but such
action shall not be taken except with the leave of
the court granted under section four of this Act.

The court may upon an application for such leave
grant leave to sue for one or more instalments on
or after the dates on which by the agreement the
instalments have become or will become due.

(3) The court at any time, on the application
of any party to a hire-purchase agreement, may
readjust the amount of the instalments, and may at
the same or any other time postpone the pavment
of all or any instalments in such manner and for
such time as the court thinks just, due regard
being had to the rights and interests of both parties
to the agreement, to the conduct of the hirer, and
to all the circumstances of the case.

In any such readjustment the court may direct
interest upon any postponed instalment at such
reasonable rate as it may fix to be paid to the
vendor.

In any proceeding to recover an instalment the
court may exercise the powers conferred by this
subsection.

(4) (a) Section four of this Act shall extend
to a hire-purchase agreement made before or after
the commencement of the Moratorium (Awmend-
ment) Act, 1931, and whether or not any option of
purchase expressed in the agreement is subsisting
at the date of the application to the court.

(b)
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(h) The provisions of subscction two of
section four of this Act shall, mutaus mutandis,
apply to and in respect of an application under
this section; and the provisions of subsections
three and four of section four of this Aet shall,
mutatis mutandis, apply to and in respect of such
an application or any proceeding to recover an
instalment.

(8) This section extends to all instalments
the payment of which is provided for by a hire-
purchase agreement, whether such agreement
describes such instalments as rent or hire or other-
wise, and whether or not the hirer is in default at
the date of the application or proceedings.

(6) Where at the date of the commencement
of the Moratorium (Amendment) Act, 1931, the
vendor under a hire-purchase agreement has in
pursuance of the powers contained in the agree-
ment retaken posscssion of the goods the subject-
matter of the agreement, and where such agreement
is one to which the provisions of this Act, as
amended by the Moratorium(Amendment) Act, 1931,
would have applied if such Act as amended had
been in operation at the time possession of such
goods was retaken, then in any such case, upon the
application of the hirer made within threc months
from the date of the commencement of the Mora-
torium (Amendment) Act, 1931, the court may, if
in all the circumstances it thinks it desirable so to
do, order that such goods le returned to the hircr
upon the terms that he hold the same subject to
the terms and conditions of the hire-purchase
agreement to which they relate, and subject also
to any further terms or conditions as to the pay-
ment of costs or otherwise that the court may
impose, or where the goods are not in the possession
or within the control of the vendor, the court may
make such order as to payment of compensation by
the vendor to the hirer as to it scems fit.

(7) The provisions of subsection two of
section 21 shall apply, mutatis mutandis, to an
order made under subsection six of this section for
the return of goods, and the provisions of subsection

six
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six of section nine shall apply, mutatis mutandis, to

an order as to the payment of compensation made

under subsection six of this section. '
(8) In this section—

“ Vendor” means a person who has disposed
of goods under a hire-purchase agreement
whether such person is described as ven-
dor, owner, lessor, or otherwise; and
includes any person deriving title under
or through a vendor to his interest under
such agreement ;

“Hirer ’ means a purchaser or lessee of goods
under a hire-purchase agreement, whether
such purchaser or lessee is described as
hirer, purchaser, lessee, or otherwise; and
includes any person deriving title under
or through a hirer.

4., The Principal Act is further amended—

(a) by omitting subsection two of section three;

(b) (i) by omitting from subparagraph (ii) of
paragraph (c) of subsection one of section
four the word * rates’’;

(ii) by omitting from paragraph (d) of the
same subsection the word ‘“or’ where
lastly occurring ;

(iii) by inserting at the end of paragraph (e) of
the same subsection the word ““or” ;

(iv) by inserting next after the same paragraph
the following new paragraph :—

(f) appoint a receiver, or take any steps
to have a receiver appointed ;

(v) by omitting from the proviso to the same
subsection the words * twelve months”
and by inserting in lieu thereof the words
““two years or rates on the mortgaged pro-
perty for not less than two years remain
wholly unpaid ”;

(vi) by omitting from the same proviso the
words ‘“ or twenty-one days in the case of

movable or wasting securities” ;
(e)
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by inscrting at the end of section six the No. 43, 1931,

following new subsection :— Nee. 6.
. . (Instal-
(2) An application may he made to the ments.)

court to assess under this scction a rate of
intercst.
The provisions of subsection two of section
four of this Act shall, mutatis mutandis, apply
to and in respect of the application.
by inserting at the end of subsection one of see. s (1.
section eight the words ““and the mortgagee (Mortgageein
T erornnly wi 25 Possession, )
shall comply with any such order”

(e) (i) by omitting from subscetion four of section xee. 9.

(f)

—~~
S
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~—

nine the word “two” and by inserting in (Correction.)
liew thereof the word “ three

by inserting at the end of the same section

the 1'()]1()\\‘i1ig new subseetion :

(6) Any such order for costs, whether

made by a distriet court or a court of petty

sessions, shall operate as an order for the

pavment of money under the Small Delys

Recovery Act, 1912, and he enforceable &

such an order under the provisions of that

Act. The order for costs may for such

purpose he entered in the records of the

cowrt exereising jurisdiction under the said

Act named in the order or, if no such

cowrt is so named, in the records of any

court excreising such jurisdiction within

the distriet in which the order was made.

The entry shall be made in accordance

with regulations made under this Act.
by inserting in subsection one of section ten See. 10(1).
after the words “witnessed by ” the words (Consent by
““the officer in chiarge of the Legal Aid Office nortgngor)
orany clerk of petty sessions or other preseribed
officer of the Public Service or by’ ; and by
inserting in the same subscction after the
word “and” lastly occurring the words ““in
the case of such solicitor” ;
by inserting in subsection four of section se.11q.
eleven after the word ““which” the words {5insion of

purchase

“and subject to such fulfilment ”’; Rrecments.)
- (1)
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(h) by omitting from paragraph (a) of subsection
one of section twelve the words ‘ twelve
months” and by inserting in lieu thercof the
words “ two years”’;

W) @

(ii)

by inserting in paragraph (a) of section
thirteen after the word “Act’” where
secondly occurring the words “and (in the
cas2 of any such mortgage, agreement, or
lease which is executed after the commence-
ment of the Moratorium (Amendment) Act,
1931) if such mortgage, agreement, or
lease is witnessed and certified in the
manner in which a consent by a mortgagor
is required by section ten of this Act to be
witnessed and certified ” ;

by omitting from paragraph (b) of the
same section the words * the Minister, by
notice in writing, declares that he”” and by
inserting in licw thereof the words * the
court upon application in that behalf” ;

by inserting at the end of the same section
the following words and subsections :—

or (f) a mortgage, whether executed before or

after the commencement of the Mora-
torium (Amendment) Act, 1931, which
is varied by a memorandum executed
after such commencement if such
memorandum contains a condition or
covenant expressly excluding the pro-
visions of this Aect in relation to such
mortgage and such memorandum is
witnessed and certified in the manner
in which a consent by a mortgagor is
required by section ten of this Act to
be witnessed and certified.

(2) To resolve doubts it is declared that
any clausc in a mortgage executed before
the nincteenth day of December, one
thousand nine hundred and thirty, which
purports to exclude the provisions of any
Act imposing a moratorium, shall not avail

3)

. to exclude the provisions of this Act.
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(3) Upon the application of the mort-

gagor, made within six months from the
date of the commencement of the Mora-
torium (Amendment) Act, 1931, the court
may, if in all the circumstances it thinks
it desirable so to do, order that any clause
excluding the provisions of this Act from
any mortgage, agreement, lease, or memo-
randum executed on or after the nineteenth
day of December, one thousand nine
hundred and thirty, and before such
commencement, shall be void and of no
effect.

(4) The provisions of subsections two and
three of section four shall,mutatis mutandis,
apply to and in respect of any application
made under this section.
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“a transfer of property on sale by the
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by omitting from the same section the
words ¢ the sale” and by inserting in lieu
thereof the words “ the dealing ’’ ;

by omitting flom the same seetion the
word “tran&fel wherever  clsewhere
occurring and by inserting in licu thercof
the word “ instrument”’;

by inserting at the end of the same section
the following new subsection :—

(2) The Registrar-General may rely
upon the register book under the Real
Property Act, 1900, and shall not be bound
to make any inquiry as to any interest
not appearing therein unless the same is
protected by a caveat: )
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No. 43, 193t. (1) by inserting next after section cightcen the

New s. 184. followire new section :(—

Saving of 194, Nothing in this Act shall preclude the

sight Lo pay pavment olf of any mortgage upon the date

date. upon which the moneys sccured thereby are
by the morteage repayable, without any
pavment of interest in lieu of notice.

See. 19. (m) by owitting from subscction three of section

(Correction.) nineteen the word “ten” and by inserting in
licu thereof the word “eleven™ ;

. (n) (i) by inscrting in subscction one of section

(Offences.) twenty-one after the words “ provision of
this Act” the words “or with any order
directing a mortgagee to vacate the mort-
gaged property or with any order made
pursuant to section eight or section twelve
of this Act”;

(ii) by omitting subsection two of the same
seefion;

New s, 21a. (o) by inscrting next after section twenty-one the
following new section : —

Order for 21a. (1) Where a person is convieted of an

posssssion. cffence in consequence of which a mortgagor

has been deprived of the possession of property,
the subject of a mortgage, or the purchascr or
lessee of goods under a hire-purchase agree-
ment has been deprived of the goods the
subject of the agreement, the court may, in a
summary manner, make such order as to the
possession of the property or of the goods as
to it scems fit.

(2) A copy of such order may be served
on thie person in possession of the property or
of the goods, and, if such person makes default
in complying with such order, he shall be
liable to a penalty not excceding five pounds
per day for each day he makes default in com-
plying with the order.

Such penalty may be recovered in a sum-
mary way under the provisions of the Justices
Act, 1902.

Sec. 22, (p) by omitting from section twenty-thrce the
(Correctim.) word “twenty-five” and by inscrting in lieu

thereof the word ¢ twenty-four.” 5.
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5. The Principal Act is further anmiended—

(a) by inserting after section twenty-four the
following new Part :—

PART IV,
LianiLiry or MORTGAGORS.

25. (1) After the commencement of the
Moratorium  (Amendment) Act, 1931, no
action, suit, or proceeding shall be commenced,
nor shall any action or proceeding already com-
menced be  continued for breach of any
covenant, agreement, or condition expressed
or implied in any mortgage of real property,
except as hereinafter provided.

(2) In the case of the breach of any
covenant for the insurance, maintenancc or
cultivation of the mortgaged real property or
the payment of moneys due to the Crown in
the case of lands held under the Crown Lands
Consolidation Act, 1913, or the doing of any
act for the preservation of the sccurity, leave
to commence or continue an action or pro-
cceding may be granted if the court is satisfied
that the mortgagor is able to comply with
the covenant without hardship to himself or
his dependants,

(3) This scetion shall apply to all mort-
gages of real property whether executed before
or after the commencement of this Aect, and
notwithstanding any stipulation to the con-
trary.

(4) Nothing contained in this section
shall alter or abridge any of the rights or
remedics of a mortgagee to sell the mortgaged
real property or any easement, right, cr
privilege of any kind over or in relation there-
to, or to obtain foreclosure or possession or to
appoint a receiver of the income of the mort-
gaged real property or of any part thereof, or
to sever and sell fixtures, or to cut and sell
timber. : (6)
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{5) Paragraphs (c¢) and (d) of subsection
one of section four shall be construed subject
to this section, and shall not, after the com-
mencement of the Moratorium (Amendment)
Act, 1931, extend to actions or proceedings
for breach of any covenant, agreement or
condition expressed or implied in any mortgage
of real property, or to any action or proceed-
ing for interest at a rate provided in a mortgage
of real property.

(6) This section shall extend to a contract
of sale of real property.

26. Where an agreement for the sale and
purchase of land (including exchange) was
made before the commencement of the
Moratorium (Amendment' Act, 1931, the pur-
chaser may at any time within three months
after such commencement by notice in writing
to the vendor rescind the agreement, and there-
upon all moneys paid to the vendor in respect
of such agreement whether as deposit, instal-
ments, interest, or otherwise, shall be retained
by him, but the purchaser shall not be liable
to any claim either for damages for breach of
the agreement or for any damages or expenses
whatsoever incurred by the vendor in or about
the agreement.

(b) by inserting at the end of section one the

(c)

words—
“PART IV.—LIABILITY OF MORTGAGORS."”

by inserting in subsection two of section
twelve after the word “may” the words
“ subject to the provisions of sections twenty-
five and twenty-six and

INTEREST



