No. XIX.

An Act to consolidate and amend the Laws oo

. ] ) ’ re . ' MOETGAGEES,
relating to the Conveyance and Transfer of
Real and Personal Property vested in Mort-
ecagees and Trustees. [2nd Septeinber, 1852.]

\R7THEREAS an Act of Couneil was passed in the fifth year of the 5w, ¢ No. s,

reign of His late Majesty King William the Fourth for

adopting and applying amongst other Acts an Act of Parliament

passed in the first year of the same reign intituled ¢ Aw Ael forin G4 and 1wt

“ amending the Laws respecting Conveyances and Transfers of Estates ©

“ and Lunds vested in Trustees and Mortgagees and for encbling

«“ Qowrts of Iquity to gice effect to their Decrees and Orders in

 certain cases”” And whereas it is expedient that the provisions of

the said adopted Act should be enlarged Be it therefore enacted by

His Excellency the Governor of New South Wales by and with the

advice and consent of the Legislative Council thereof as follows :—

1. All proceedings under the said Act commenced before the Repealing so much
passing of this Act may be proceeded with under the said adopted gy %% ,‘fﬁd’“‘)t“l
Act or according to the provisions of this Act as shall be thought 116G tand 1W. ¢
cxpedient and subject as aforesaid so much of the said recited Act of * "

Council as adopts and applies the Act of Parliament above particularly
mentioned shall be and the same is hereby repealed Provided always
that the several Acts repealed by the said adopted Act shall not
be revived. )
2. The several words hereinafter named are herein used and Interpretation of
. . " . . - terms.
applied in the manner following respectively (that is to say)—

The word “stock ” shall mean any fund annuity or security

transferable in hooks kept by any company or society
established
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established or to be established or transferable by deed
alone or by deed accompanied by other formalities and any
share or interest therein

The word ““ seised ”” shall be applicable to any vested estate for

life or of a greater description at law and in equity in
possession or in futurity in any lands

The word “ possessed ™ shall be applicable to any vested estate

less than a life estate at law or in equity in possession or
in expectancy in any lands

The words ¢ contingent right ”’ as applied to lands shall mean

a contingent or executory interest a possibility coupled
with an interest whether the object of the gift or limitation
of such interest or possibility be or be not ascertained also
a right of entry whether immediate or future and whether
vested or contingent

The words “ convey’ and * conveyance’ applied to any person

The

shall mean the execution by such person of every necessary
or suitable assurance for conveying or disposing to another
lands whereof such person is seised or entitled to a contin-
gent right cither for the whole estate of the person con-
veying or disposing or for any less estate together with
the performance of all formalities required by law to the
validity of such conveyance including the acts to be per-
formed by married women and tenants in tail in accord-
ance with the provisions of the Act passed in the seventh
year of the reign of Her present Majesty number sixteen
or under any future Act or enactments giving effect to
conveyances by such persons as if fines with proclamations
had heen levied or common recoveries suffered

words ““ assign”’ or ¢ assignment >’ shall mean the execu-
tion and performance by a person of every necessary or
suitable deed or act for assigning surrendering or other-
wise transferring lands of which such person is possessed
either for the whole estate of the person so possessed or
for any less estate

The word ¢ transfer ”’ shall mean the execution and perform-

The

The

The

The

ance of every deed and act by which a person entitled to
stock can transfer such stock from himself to another
word “ trust” shall not mean the duties incident to an
estate conveyed by way of mortgage but with this excep-
tion the words “ trust” and ¢ trustee’ shall extend to and
include implied and constructive trusts and cases where the
trustee has some beneficial estate or interest in the subject
of the trust and shall extend to and include the duties
incident to the office of personal representative of a
deceased person
word ‘““devisee’”’ shall in addition to its ordinary significa-
tion mean the heir of a devisee and the devisee of an heir
and generally any person claiming an interest in the lands
of a deceased person not as heir of such deceased person
but by a title dependant solely upon the operation of the
laws concerning devise and descent
word ‘ mortgage” shall be applicable to every estate
interest or property in lands or personal estate which
would in a Court of Equity be deemed merely a security
for money
word “lunatic” shall mean ‘ any person who shall have
‘ been found to be a lunatic upon a commission of inquiry
““ in the nature of a writ de lunatico inquirendo

The
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The expression * person of unsound mind’ shall mean any
person not an infant who not having been found to be a
lunatic shall be incapable from infirmity of mind to manage
his own affairs.

3. When any lunatic or person of unsound mind shall be seised Supreme Court may
or possessed of any lands upon any trust or by way of mortgage it foniey estatesof
shall be lawful for the Supreme Court to make an order that such mortgagees
lands be vested in such person or persons in such manner and for such
estate as he shall direct and the order shall have the same effect as if
the trustee or mortgagee had been sane and had duly executed a
conveyance or assignment of the lands in the same manner for the
same estate.

4. When any lunatic or person of unsound mind shall be and may convey cou-
. I . . tingent rights of
entitled to any contingent right in any lands upon any trust or by wWay lunatic trustees and
of mortgage it shall be lawful for the Supreme Court to make an order mortsagees.
- wholly releasing such lands from such contingent right or disposing of
the same to such person or persons as the said Court shall direct and
the order shall have the same effect as if the trustee or mortgagee
had been sane and had duly executed a deed so releasing or disposing

of the contingent right.

5. When any lunatic or person of unsound mind shall be solely court may transfer

“entitled to any stock or to any chose in action upon any trust or by stock of 11;112?:;;“‘;:
way of mortgage it shall be lawtul for the Supreme Court to make an ;
-order vesting in any person or persons the right to transfer such stock

or to receive the dividends or income thereof or to sue for and recover

such chose in action or any interest in respect thereof and when any

person or persons shall be entitled jointly with any lunatic or person

of unsound mind to any stock or chose in action upon any trust or by

way of mortgage it shall be lawful for the said Court to make an order

~vesting the right to transfer such stock or to receive the dividends or

income thereof or to sue for and recover such chose in action or any

interest in respect thereof either in such person or persons so jointly

entitled as-aforesaid or in such last-mentioned person or persons

together with any other person or persons the said Court may appoint.

6. When any stock shall be standing in the name of any Power to trausfer
deceased person whose personal representative is a lunatic or person ;2"1‘;51,“ doceased
of unsound mind or when any chose in action shall be vested in any
lunatic or person of unsound mind as the personal representative of a
deceased person it shall be lawful for the Supreme Court to make an
order vesting the right to transfer such stock or to receive the dividends
or income thereof or to sue for and recover such chose in action or any
interest in respect thereof in any person or persons he may appoint.

7. Where any infant shall be seised or possessed of any lands Court may convey

upon any trust or by way of mortgage it shall be lawful for the Supreme estates of infant
Court to make an order vesting such lands in such person or persons gagees.

in such manner and for such estate as the said Court shall direct and

the order shall have the same effect as if the infant trustec or mort-

gagee had been twenty-one years of age and had duly executed a
_conveyance or assignment of the lands in the same manner for the

same estate.

8. Where any infant shall be entitled to any contingent right Contingent rights o
in any lands upon any trust or by way of mortgage it shall be lawful i tustces and
for the Supreme Court to make an order wholly releasing such lands — ~
from such contingent right or disposing of the same to such person or
persons as the said Court shall direct and the order shall have the
same effect as if the infant had been twenty-one years of age and had
duly executed a deed so- releasing or disposing of the contingent
right. 7

9.
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Cowrt may convey 9. When any person solely seised or possessed of any lands
the estate ;’ﬁ;ﬁfr‘f upon any trust shall be out of the jurisdiction of the Supreme Court
diction of the Court, Or cannot be found it shall be lawful for the said Court to make an
order vesting such lands in such person or personsin such manner and
for such estate as the said Court shall direct and the order shall have
the same effect as if the trustee had duly executed a conveyance or
assignment of the lands in the same manner and for the same estate.
Cowrt may make 10. 'When any person or persons shall be seised or possessed of
;’)ﬁ::m“q’ JSases where any lands jointly with a person out of the jurisdiction of the Supreme
lands jointly with ~ Court or who cannot be found it shall be lawful for the said Court to
parties out of juris-
diction of Comt ke, N1ake an order vesting the lands in the person or persons so jointly
seised or possessed or in such last-mentioned person or persons together
with any other person or persons in such manner and for such estate
as the said Conrt shall direct and the order shall have the same effect
as if the trustee out of the jurisdiction or who cannot be found had
duly exccuted a conveyvance or assignment of the lands in the same
manner for the same estate.
Contingent rights of 11. When any person solely entitled to a contingent right in
trustecs. any lands upon any trust shall be out of the jurisdiction of the bupreme
Court or cannot be found it shall be lawful for the said Court to make
an order wholly releasing such lands from such contingent right or
disposing of the same to such person or persons as the said Court shall
direct and the order shall have the same effect as if the trustee had duly
executed a conveyance so releasing or disposing of the contingent right.
Court may make 12. When any person jointly entitled with any other person or
order in cases where persons to a contingent right in any lands upon any trust shall be out
persons are jointly e e g > g .
entitled with others Of the jurisdiction of the Supreme Court or cannot be found it shall he
ont of the jurtsdic- Jawful for the said Court to make an order disposing of the contingent
a contingent right in Tight of the person out of the jurisdiction or who cannot be found to
lands. the person or persons so jointly entitled as aforesaid or to such last-
mentioned person or persons together with any other person or persons
and the order shall have the same effect as if the trustee out of the
jurisdiction or who cannot be found had duly exccuted a conveyance
so releasing or disposing of the contingent right.
When it is uncertain 13. Where there shall have been two or more persons jointly
which of several - goised or possessed of any lands upon any trust and it shall be uncertain
survivor, which of such trustees was the survivor it shall be lawful for the
Supreme Court to make an order vesting such lands in such person
or persons in such manner and for such estate as the said Court shall
direct and the order shall have the same effect as if the survivor of
such trustees had duly executed a conveyance or assignment of the
lands in the same manner for the same estate.
When it is uncertain 14. Where any one or more person or persons shall have been
x}::t‘if‘lg‘eh‘j;fw . Seised or possessed of any lands upon any trust and it shall not be
dead. "known as to the trustee last known to have been seised or possessed
whether he be living or dead it shall be lawful for the Supreme
Court to make an order vesting such lands in such person or persons
in such manner and for such estate as the said Court shall direct
and the order shall have the same effect as if the last trustee had duly
executed a conveyance or assignment of the lands in the same manner
for the same estate.
When trustce dies 15. When any person seised of any lands upon any trust shall
* have died intestate as to such lands without an heir or shall have died
and it shall not be known who is his heir or devisce it shall be lawful
for the Supreme Court to make an order vesting such lands in such
person or persons in such manner and for such estate as the said
Court shall direct and the order shall have the same effect as if the
heir or devisee of such trustee had duly executed a conveyance of the
lands in the same manner for the same estate.

16.
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. When any lands arc subject to a contingent right in an Contingent right of
unbom person or class of unborn persons who upon coming into Unbom truste.
existence would in respect thercof become seised or possessed of such
lands upon any trust it shall be lawful for the Supreme Court to make
an order which shall wholly release and discharge such lands from
such contingent right in such unborn person or class of unborn persons
or to make an order which shall vest in any person or persons the
estate or estates which such unborn person or class of unborn persons
would upon coming into cxistence be seised or possessed of in such
lands.

17. Where any person jointly or solely seised or possessed of Power to convey in
any lands upon any trust shall after a demand by a person entitled to Pace of & refusing
requlre a conveyance or assignment of such lands or a duly authorized
agent of such last- mentioned person have stated in writing that he
will not convey or assign the same or shall neglect or refuse o convey
or assign such lands for the space of t\ventv-mo}lt days next after a
proper deed for conveying or assigning the same shall have been
tendered to him by any person entitled to require the same or by a
duly authorized agent of such last-mentioned person it shall be lawful
for the Supreme Court to make an order vesting such lands in such
person or persons in such manner and for such estate as the said Court
shall direct and the order shall have the same effect as if the trustee
had duly exccuted a conveyance or assignment of the lands in the
same manner for the same estate.

18. Where any person jointly or solely entitled to a contingent Power to convey in
right in any lands upon any trust shall after a demand for a convey- 2}1’1?531‘t};ﬁ;f;;';nmt
ance or release of such contmn’cnt right by a person entitled to require right.
the same or a duly authoriz sed awent of such last-mentioned person
have stated in writing that he will not convey or releasc such
contingent right or shall neglect or refuse to convey or release such
contlnn‘cnt vight for the space of twenty-cight days next after a proper
deed for conveying or releasing the same shall have heen tendered to
him by any person entitled to require the same or by a duly authorized
agent of such last-mentioned person it shall be lawful for the Supreme
Cowrt to make an order releasing or disposing of such contingent
right in such manner as it shall direct and the order shall have the
same effect as if the trustee so neglecting or refusing had duly
executed a conveyance so releasing or dmposmn' of the contlnﬂ*ent right.

19. When any person to whom any lands have been convevvd Power to convey in
by way of mortgage shall have died without having entered into ‘the Place of mortzagee.
possession or into the receipt of the rents and proﬁts thereof and the
money due in respeet of such mortgage shall have been paid to a
person entitled to receive the same or such last-mentioned person shall
consent to an order for the re-conveyance of such lands then in any
of the following cases it shall be lawful for the Supreme Court to
make an order vesting such lands in such person or persons in such
manner and for such estate as the said Court shall direet that is to
say—

When an heir or devisee of such mortgagec shall be out of the

jurisdiction of the Supreme Court or cannot be found

When an heir or devisee of such mortgagee shall upon a demand

by a person entitled to require a conveyance of such lands

or & duly authorized agent of such last-mentioned person

have stated in \\utmv that he will not convey the same

or shall not convey the same for the space of twenw- ight
days next after a proper deed for conveying such lands
shall have been tendered to him by a person entitled as
aforesaid or a duly authorized agent of such last-mentioned
person

G—VOL, 4. When
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When it shall be uncertain which of several devisees of such
mortgagee was the survivor
When it shall be uncertain as to the survivor of several devisees
of such mortgagee or as to the heir of such mortgagee
whether he be living or dead
When such mortgagee shall have died intestate as to such
lands and without an heir or shall have died and it shall
not be known who is his heir or devisee
And the order of the said Court made in any one of the foregoing cases
shall have the same effect as if the heir or devisee or surviving devisee
as the case may be had duly executed a conveyance or assignment of
the lands in the same manner and for the same estate.
Power to appoint a 20. In every case where the Supreme Court shall under the
berson to convey It provisions of this Act be enabled to make an order having the effect of
a conveyance or assignment of any lands or having the effect of a
release or disposition of the contingent right of any person horn or
unborn it shall also be lawful for the said Court should it be deemed
more convenient to make an order appointing a person to convey or
assign such lands or release or disposc of such contingent right and
the conveyance or assignment or release or disposition of the person
so appointed shall when in conformity with the terms of the order by
which he is appointed have the same effect in conveying or assigning
the lands or releasing or disposing of the contingent right as an order of
the said Court would in the particular case havehad under the provisions
of this Act and in every case where the Supreme Court shall under the
~ provisions of this Act be enabled to make an order vesting in any
person or persons the right to transfer any stock transferable in the
books of any company or society established or to be established it
shall also be lawful for the said Court if it be deemed more convenient
to make an order directing any officer of such company or society at
once to transfer or join in transferring the stock to the person or
persons to be named in the order and this Act shall be a full and
complete indemnity and discharge to all companies or societies and
their officers and servants for all acts done or permitted to be done
pursuant thereto.
When trustees of 21. When any person or persons shall be jointly entitled with
T any person out of the jurisdiction of the Supreme Court or who
‘ cannot be found or concerning whom it shall be uncertain whether he
be living or dead to any stock or chose in action upon any trust it
shall be lawful for the said Court to make an order vesting the right
to transfer such stock or to receive the dividends or income thereof or
to sue for or recover such chose in action or any interest in respect
thereof either in such person or persons so jointly entitled as aforesaid
or in such last-mentioned person or persons together with any person
or persons the said Court may appoint and when any sole trustee of
~any stock or chose in action shall be out of the jurisdiction of the
said Court or cannot be found or it shall be uncertain whether he be
living or dead it shall be lawful for the said Court to make an order
vesting the right to transfer such stock or to receive the dividends or
income thereof or to sue for and recover such chose in action or any
interest in respect thereof in any person or persons the said Court may

appoint.
When trustee of 22. Where any sole trustee of any stock or chose in action
stock refuses o ghall neglect or refuse to transfer such stock or to receive the dividends

or income thereof orto sue for or recover such chose in action or any
interest in respect thereof according to the direction of the person
absolutely entitled thereto for the space of twenty-cight days next
after a request in writing for that purpose shall have been made to
him by the person absolutely entitled thereto it shall be lawiul for the
Supreme



1852. 16° VIC. No. 19.

Trustees and Mortgagees.

Supreme Court to make an order vesting the sole right to transfer
such stock or to receive the dividends or income thereof or to sue for
and recover such chose in action or any interest in respect thereof in
such person or persons as the said Court may appoint.

23. Where any one of the trustees of any stock or chosc in
action shall neglect or refuse to transfer such stock or to receive the
dividends or income thereof or to sue for or recover such chose in
action according to the directions of the person absolutely entitled
thercto for the space of twenty-eight days next after a request in
writing for that purpose shall have been made to him or her by such
person it shall be lawful for the Supreme Court to make an order
vesting the right to transfer such stock or to receive the dividends or
incomo thereof or to sue for and recover such chose in action in the
other trustee or trustees of the said stock or chose in action or in any
person or persons whom the said Court may appoint jointly with such
other trustee or trustecs.

24. When any stock shall be standing in the sole name of a
deceased person and his or her personal 1'epresentat1ves shall be out of
the jurisdiction of the Supreme Court or cannot be found or it shall
be uncertain whether such personal representative be living or dead or
such personal representative shall neglect or refuse to transfer such
stock or receive the dividends or income thereof according to the
direction of the person absolutely entitled thereto for the space of
twenty-eight days next after a request in writing for that purpose
shall have been made to him by the person entitled as aforesaid it shall
be lawful for the said Court to make an order vesting the right to
transfer such stock or to receive the dividends or income thereof in
any person or persons whom the said Court may appoint.

2529

When one of several
trustees of stock
refuses to transfer or
receive and pay

over dividends.

When stock ix
standing in the
name of a deceased
person.

25. Where any order shall have been made under any of the Effect of an order

provisions of this Act vesting the right to any stock in any person or

vesting the legal
right to transfer

persons appointed by the Supreme Cowrt such lecal right shall vest stock.

accordingly and thereupon the person or persons so ‘lppomtcd are
hereby authorized and empowered to execute all deeds and powers of
attorney and to perform all acts relating to the transfer of such stock
into his or their own name or names or otherwise or relating to the
receipt of the dividends thercof to the extent and in conformity with
the terms of such order and all companies and associations whatever
and all persons shall be equally bound and compellable to comply with
the requisitions of such person or persons so appointed as aforesaid to
the extent and in conformity with the terms of such order as such
companies associations or persons would have been bound and com-
pellable to comply with the requisitions of the person in whose place
such appomtmcn’r shall have been made and shall be equally inderni-
fied in complying with the requisition of such person or persons so
appointed as they would have been indemnified in complying with the
requisition of the person in whose place such appointment shall have
been made and after notice in writing of any such order of the said
Court concerning any stock shall have een given it shall not be lawtul
for any company or association whatever or any person having
received such notice to act upon the requisition of the person in whoso
place an appointment shall have been made in any matter whatever
relating to the transfer of such stock or the payment of the dividends
or produce thereof.

26. Where any ovder shall have been made under the provisions
of this Act by the 911prem(‘ Court. vesting the legal right to sue for or
.Tecover any chose in action or any interest in respect thereof in any
person or persons such legal right shall vest accordingly and thercupon
it shall be lawful for the person or persons so appointed to carry on
commence and prosecute in his or their own name or names any

action

Effect of an order
vesting legal right
in a chose in action.
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action suit or other proceeding at Law or in Equity for the recovery
of such chose in action in the same manner in all respects as the
person in whose place an appointment shall have been made could
have sued for or recovered such chose in action.
When a decree is 27. When a decrce shall have been made by the Supreme
e o oot aap Court directing the sale of any lands for the payment of the debts of
debts. a deceased person every person seised or possessed of such lands or
entitled to a contingent right therein as heir or under the will of such
deceased debtor shall be deemed to be so seised or possessed or entitled
as the case may be upon a trust within the meaning of this Act and
the said Court is hereby empowered to make an order wholly dis-
charging the contingent right under the will of such deceased debtor
of any unborn person.
Court todeclare what 28. Where any decree shall be made by the Supreme Court for
o 1a,las‘comp;;s§(i'in the specific performance of & contract concerning any lands or for the
anystitandasto -~ partition or exchange of any lands or geacrally when any decree shall
sons unborn. be made for the conveyance or assignment of any lands cither in cases
arising out of the doctrine of election or otherwise it shall be lawful
for the said Court to declare that any of the parties to the said suit
wherein such decree is made are trustees of such lands or any part
thereof within the meaning of this Act or to declare concerning the
interests of unborn persons who might claim under any party to the
said suit or under the will or voluntary settlement of any person
deceased who was during his lifetime a party to the contract or
transactions concerning w ‘hich such decree is made that such intercsts
of unborn persons are the interests of persons who upon coming into
existence would be trustees within the meaning of this Act and there-
upon it shall be lawful for the said Court to make such order or orders
as to the estates rights and interests of such persons born or unborn
as the said Court might under the provisions of this Act make con-
cerning the estates rights and intercsts of trustees born or unborn.
Power to make 29. It shall be lawful for the Supreme Court to make declara-

dircetions how the
right to transfer  tions and give directions concerning thc manner in which the right to

p R ol

stock tobe exercised. ayy ¢ stock or chose in action vested under the provisions of this Act
shall be exercised and thereupon the person or persons in whom such
right shall be vested shall be compellable to obey such directions and
deelarations by the same process as that by which other orders under
this Act are enforced.

Power to Court to 30. Whenever it shall be expedient to appoint a new trustec or

make order appoint- +

ing new trustecs.  new trustees and it shall be found inexpedient difficult or imprac-
ticable so to do without the assistance of the Supreme Court it shall be
Iawful for the said Court to make an order appointing a new trustee
or ncw trustees either in substitution for or in addition to any exist-
ing trustee or trustees.

The new trustees to 31. The person or persons who upon the making of such order

have the powers of

trustees appointed A5 last aforesaid shall be trustee or trustees shall have all the same

by decree insuit.  piohts and powers as he or they would have had if appointed by decrce

in a suit duly instituted.

Power to Court to 32. It shall be lawful for the said Court upon making any
v 3 J . . .
prastess, " order for appointing a new trustee or new trustees either by the same

or by any subsequent order to direct that any lands subject to the
trust shall vest in the person or persons who upon the appointment
shall be the trustee or trustees for such estate as the Court shall
direct and such order shall have the same cffect as if the person or
persons who before such order were the trustee or trustces (if any)
had duly executed all proper conveyances and assignments of such
lands for such estate.

Power to Court to 33. It shall be lawful for the said Court upon making any

vest right to sue at
Jaw in now trustocs, order for appointing a new trustee or new trustees either by the same or

by
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by any subsequent order to vest the right to call for a transfer of any
stock subject to the trust or to receive the dividends or income thereof
or to sue for or recover any chose in action subjeet to the trust or any
interest in respeet thercof in the person or persons who upon the
appointment shall be the trustec or trustees.

31. Any such appointment by the Court of new trustees and oud trustees not to
any such conveyance assignment or transfer as aforesaid shall operate e dizcharsed from
no further or otherwise as a discharge to any former or continuing
trustee than an appointment of new trustees under any power for that
purpose contained in any instrument would have done.

35. That an order under any of the hereinbefore contained who may apply.
provisions for the appointment of a new trustee or trustees or con-
cerning any lands stock or chose in action subject to a trust may be
made upon the application of any person beneficially interested in
such lands stock or chose in action whether under disability or not or
upon the application of any person duly appointed as a trustee thercof
and that an order under any of the provisions hereinbefore contained
concerning any lands stock or chose in action subjeet to & mortgage
may be made on the application of any person heneficially interested
in the equity of redemption whether under disability or not or of any
person interested in the moneys secured by such mortgage.

35, When any person shall deem himself entitled to an order rower to go befire
under any of the provisions hereinbefore contained from the said Court e Aluster in the
it shall be lawful for him to exhibit before the Master in Equity of "
the said Court a statement of the facts whereon such order is sought .
to be obtained and adduce evidence in support thercof and if such
evidence shall be satisfactory to the said Master he shall at the request
of the person adducing such cvidence give a certificate under his hand
of the several material facts found by him to be true and of his opinion
that such a person is entitled to an order in the form set forth in such
certificate.

37. Any person who shall have obtained such certificatc may rower to petition the
apply Dy motion to the Supreme Court for an order to the ctfect set “om
forth in such certificate or for such other as such person may deem
himself entitled to upon the facts found by the Master.

38. Any person or persons entitled in manner aforesaid te apply Power to present
for an order from the said Court may should he so think fit present a Pefition in the first
petition in the first instance to the said Court for such order as he may
deem himself entitled to and may give evidence by affidavit or other-
wise in support of such petition before the said Court and may serve
such person or persons with notice of such petition as he may deem
entitled to service thereof.

39. Upon the hearing of any such motion or petition it shall What may Ie done
be lawful for the said Court should it he deemed necessary to direct a PO et
reference to the Master in Equity of the Court to inquire into any
facts which require such an investigation or it shall be lawful for the
said Court to direct such motion or petition to stand over to enable
the petitioner or petitioners to adduce evidence or further evidence
before the said Court or to cnable notice or any further notice of such
motion or petition to be served upon any person or persons.

40. Upon the hearing of any such motion or petition whether Coart may dismiss
any certificate or report from the Master shall have been obtained or Pyiition »ith or
not it shall be lawful for the Court to dismiss such motion or petition '
with or without costs or to make an order thereupon in conformity
with the provisions of this Act.

41. Whensoever in any causc or matter cither by the evidence Power to nake an
adduced therein or by the admissions of the parties or by a report of o it cuuse.
the Master the facts mecessary for an order under this Act shall
appear to such Court to be sufficiently proved it shall be lawful for

the
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the said Court either upon the hearing of the said cause or of any
petition or motion in the said cause or matter to make such order
under this Act.
Orders made by the 42. Whenever any order shall be made under this Act for the
‘;;;‘t‘;f,f‘;‘;;;‘};fn‘;zm purpose of conveying or assigning any lands or for the purpose of -
be conelusive evi-  releasing or disposing of any contingent right and such order shall be
denco of the matter founded on an allegation of the personal incapacity of a trustce or
allegations. mortgagee or on an allegation that a trustee or the heir or devisee of
a mortgagee is out of the jurisdiction of the Supreme Court or cannot
be found or that it is uncertain which of several trustees or which of
several devisees of a mortgagee was the survivor or whether the last
trustee or the heir or last surviving devisee of a mortgagee be living or
dead or on an allegation that any trustee or mortgagee has died intestate
without an heir or has died and it is not known who is his heir or
devisee then in any such cases the fact that the Court has made an
order upon such an allegation shall be conclusive evidence of the
matter so alleged in any Court of Law or Equity upon any question
as to the legal validity of the order Provided always that nothing
herein contained shall prevent the Court directing a re-conveyance or
re-assignment of any lands conveyed or assigned by any order under
this Act, or a re-disposition of any contingent right conveyed or disposed
of by such order and it shall be lawful for the said Court to direct any
of the parties to any suit concerning such lands or contingent right
to pay any costs occasioned by the order under this Act when the
same shall appear to have been improperly obtained.
Trustees of charities. 43. It shall be lawful for the Supreme Court to exercise the
powers herein conferred for the purpose of vesting any lands stock or
chose in action in the trustee or trustees of any charity or socicty
over which charity or society the said Court would have jurisdiction
upon suit duly instituted whether such trustee or trustecs shall have
been duly appointed by any power contained in any deed or instru-
ment or by the decree of the said Court or by order made upon a
petition to the said Court under any Act authorizing the said Court
to make an order to that effect in a summary way upon petition.
No cscheat of 44. No lands stock or chose in action vested in any person
property lf};]r‘:g‘;};;" upon any trust or by way of mortgage or any profits thereof shall
escheat or be forfeited to Her Majesty by reason of the attainder or
conviction for any offence of such trustee or mortgagee but shall
remain in such trustee or mortgagee or survive to his or her co-trustee
or descend or vest in his or her representative as if no such attainder
or conviction had taken place.
Act not to prevent 45. Nothing contained in this Act shall prevent the cscheat or
eachoat or forieiture forfeiture of any lands or personal cstate vested in any such trustee or
mortgagee so far as relates to any beneficial interest therein of any
such trustee or mortgagee but such lands or personal estate so far as
relates to any such beneficial interest shall be recoverable in the same
manner as if this Act had not passed.
Money of infants _ 46. Where any infant or person of unsound mind shall be
unsownd mind tobe €ntitled to any money payable in discharge of any lands stock or
paidinto Cowrt.  chose in action conveyed assigned or transferred under this Act it
shall be lawful for the person by whom such money is payable to pay
the same into any of the banks established in this Colony by Acts of
Council in the name and with the privity of the Master in Equity of
the Supreme Court in trust in any cause then depending concerning
such money or if' there shall be no such cause to the credit of such
infant or person of unsound mind subject to the order or disposition
of the said Court and it shall be lawful for the said Court upon
petition in a summary way to order any money so paid to be invested
o In such manner as the said Court shall think fit and to order pavment
: or
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or distribution thereof or payment of the dividends or interest thereof
as to the said Court shall seem reasonable and every cashier of any
bank who shall receive any such money is hereby required to give to
the person paying the same a receipt for such money and such receipt
shall be an effectual discharge for the money therein respectively
expressed to have been received.

47. Where in any suit commenced or to be commenced in the cowt may make a
Supreme Court it shall be made to appear to the Court by affidavit docree in theabsence
that diligent search and inquiry has been made after any person made
a defendant by name or by designation if his name be unknown who
is only a trustee and that he cannot be found it shall he lawful for
the said Court to hear and determine such cause and to make such
absolute decree therein against every person who shall appear to them
to be only a trustee and not otherwise concerned in interest in the
matter in question in such and the same manner as if such trustee
had been duly served with the process of the Court and had appeared
and filed his answer thereto and had also appeared by his counsel and
solicitor at the hearing of such cause Provided always that no such
decree shall bind affect of in anywise prejudice any person against
whom the same shall be made without service of process upon him as
aforesaid his heirs executors or administrators for or in respect of any
estate right or interest which such person shall have at the time of
making such decree for his own use or henefit or otherwise than as
a trustee as aforesaid.

48. When any person shall under the provisions of this Act vowersortheduster.
apply to the Master in Equity of the Supreme Court in the first
instance and adduce evidence for the purpose of obtaining the cer-
tificate of such Master as a foundation for an order of the said Court.
it shall be lawful for the said Master to order service of such applica-
tion upon any person or to dismiss such application and to direct that
the costs of any person consequent thercon shall be paid by the person
making the same and all orders of the Master under this Act shall be
enforced by the same process as orders of the Court made in any suit
against a party thereto.

49. The Supreme Court may order the costs and expenses of Costs may be paid
and relating to the petitions orders directions conveyances assignments "t °f t estate.
and transfers to be made in pursuance of this Act or any of them to be
paid and raised out. of or from the lands or personal estate or the rents
or produce thercof in respect of which the same respectively shall he
made or in such manner as the said Court shall think proper.

50. Upon any petition being prescnted under this Act to the Commission con-
Supreme Court concerning a person L of unsound mind it shall be lawful verning persons of
for the said Court of Equity should it so think fit to direct that a
commission in the nature of a writ de lunatico inquirendo shall issue
concerning such person and to postpone making any order upon such
petition until a return shall have been made to such commission.

51. Upon any petition under this Act being presented to the suitmay bedirected.
Supreme Court it shall be lawful for the said Court to postpone making
any order upon such petition until the right of the petitioner or petl-
tioners shall have been declared in a suit duly instituted for that
purpose.

52. Whenever the person entitled to receive payment of any Facilitating extin-
money secured by mortgage upon land shall indorse upon the deed of ‘f;})ﬂ:"‘“‘t of mort-
mortgage an acknowledoment under his hand attested by one witness
of the payment of the mortoawe debt in full or of any less sum in
satistaction thereof such indorsement shall (upon registration thereof
in the mmanner provided by law for the registration of other instruments
affecting land) operate as a discharge of the mortgage debt and a re-
convevance of all and singular the hereditaments comprised in such

mortgage
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mortgage to the person or persons who shall at the time of such pay-
ment be entitled to the equity of redemption thereof according to his
and their respective interests therein.

53. Whenever a person entitled to receive payment of any mort-
gage debt or of any portion thereof shall be out of the jurisdiction of the
Supreme Court or cannot be found within this Colony or is unknown or
it shall be uncertain who is so entitled it shall be lawful for the said
Court upon petition for that purpose by the person entitled to redeem the
mortgaged premises to direct the amount of such mortgage debt or of
such portion as aforesaid to be paid into Court for the use of such person
or persons as may thereafter claim the same and establish his or their
right thereto and upon such payment into Court a certificate under
the hand and seal of the Master in Equity that such payment was
aliowed and has been made shall on registration thercof as aforesaid
operate in the same manner as an indorsecment upon the mortgage
deed by the person entitled as aforcsaid and registered as aforesaid
under the provisions hereinbefore contained respectively Provided
that before any such payment into Court shall be allowed the amount
of the debt or of such portion thereof as aforesaid shall be ascertained
in such manner as the said Court or Judge may think fit and that in
respect of any amount not paid into Court and which may eventually
be shewn by the person or persons claiming the same to have been in
fact duc or payable over and above the amount paid into Court the
same shall continue to be a debt due upon the mortgage upon the
land anything in this section to the contrary notwithstanding.

51. Upon petition by the person or persons claiming to be
entitled to the money so paid into Court and on proof of his or their
right thereto the said Court shall order the said money to be paid to
the said person or persons according to his or their right or interest
to and in the same Provided that no such money shall e paid to the
said person or persons under such order until it shall be shewn by the
admission of the parties concerned or otherwise to the satisfaction of
the Master in Equity of the said Court that the deced or instrument of
mortgage and all the title deeds which were delivered by the mortgagor
to the mortgagee on cxecuting the same or in connection therewith
have been delivered up to the person or persons by whom the said
money was so paid into Court or to his or their executors administra-
tors or asmgns

55. 1t shall be lawful for the said Master in Equity by the
order of the Primary Judge in Equity of the said Court to be made
without any formal request by motion petition or otherwise to invest
the money so paid into Court in the purchase of debentures or
other negotiable sccurities granted by the Government of this Colony
in rcspect of debts contracted by the said Government.

56. The jurisdiction and powers by this Act conferred and
vested in the Supreme Court shall and may be exercised and discharged
by the Primary Judge thereof in Equity or by one other Judge acting
as such in his absence or during his illness in the same manner as the
ordinary equitable jurisdiction and powers of the Supreme Court are
now exercised and discharged and subject in like manner to appeal
rchearing and review.

57. In citing this Act in other Acts of Council and in legal
instruments and in legal proceedings it shall be sufficient to use the
expression “The Trustee Act 1852.”

58. This Act shall come into operation on the first day of
September one thousand eight hundred and fifty-two.

No. XX.



