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Water Industry Competition Amendment (Review) Act 2014 No 57 [NSW]

The Legislature of New South Wales enacts:

1 Name of Act
This Act is the Water Industry Competition Amendment (Review) Act 2014.

2 Commencement
This Act commences on a day or days to be appointed by proclamation.
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Water Industry Competition Amendment (Review) Act 2014 No 57 [NSW]
Schedule 1 Amendment of Water Industry Competition Act 2006 No 104

Schedulel  Amendment of Water Industry Competition

(1]

(2]

(3]

Act 2006 No 104

Long title
Omit the long title. Insert instead:

An Act to facilitate and regulate the water industry excluding certain public
water utilities; to make provision for the continuity of essential services
provided by that industry; to establish an access regime for significant water
industry infrastructure; and for other purposes.

Section 2A
Insert after section 2:

2A  Objects of Act

The objects of this Act are:

(@) to protect public health and safety and the environment in connection
with the water industry, including in the longer term, and

(b) to protect the interests of consumers (particularly small retail
customers) in the quality, reliability and price of water and sewerage
services, including in the longer term, and

(c) tofacilitate the efficient, reliable and sustainable provision of water and
sewerage services, having regard to financial, environmental and social
considerations, and

(d) topromote the sustainable use of resources in connection with the water
industry, and

(e) to facilitate competition in the water industry with a view to
encouraging innovation and improved efficiency in the industry.

Part 2
Omit the Part. Insert instead:

Part 2 Approvals and licences for certain water industry
infrastructure

Division 1 Application of Part

5 Water industry infrastructure to which Part applies

(1) This Part applies to each of the following:

(@) water industry infrastructure comprising an integrated system for
providing water or sewerage services to 30 or more small retail
customer premises in an area or building, including any treatment
works, pumping stations and reticulation networks that form part of the
system (a category A scheme),

(b)  water industry infrastructure comprising a facility for the production of
drinking water (including a filtration, treatment or desalination facility)
that has a design capacity of more than 500 kilolitres each day and does
not form part of a category A scheme, together with any reticulation
network connected to the facility and used to convey anything to or
from the facility,
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(2)

3)

Division 2
6 Requi
1)

(2)

(c) water industry infrastructure comprising a facility for the treatment of
sewage that has a design capacity of more than 750 kilolitres each day
and does not form part of a category A scheme, together with any
reticulation network connected to the facility and used to convey
anything to or from the facility,

(d) water industry infrastructure declared by the regulations to be water
industry infrastructure to which this Part applies.

However, this Part does not apply to the following:

(a) water industry infrastructure within the area of operations of a public
water utility and operated by or on behalf of the public water utility
(other than as a last resort provider),

(b) water industry infrastructure that, immediately before the
commencement of this subsection, was subject to an approval under
section 68 of the Local Government Act 1993, while it remains subject
to:

(i) the approval (as extended or renewed from time to time), or

(i) a new approval (as extended or renewed from time to time)
obtained by a purchaser of land on which the infrastructure is
located in accordance with that Act,

(c) water industry infrastructure excluded from the application of this Part
by the regulations.

For the purposes of determining whether this Part applies to water industry
infrastructure:

(@ initial and planned future stages of development of the infrastructure are
to be taken into account, and

(b) the design capacity of infrastructure is to be determined in accordance
with guidelines issued by IPART and published in the Gazette and on
IPART’s website.

Requirement for approvals and licences

rement for design approval

A person must not carry out works for the construction, installation or
alteration of water industry infrastructure to which this Part applies except as
authorised by a design approval.

Maximum penalty:

(@) inthe case of a corporation—$2 million, or

(b) inthe case of an individual—$400,000.

A reference in this section to works for the construction, installation or
alteration of water industry infrastructure extends to anything necessary

(including the operation of the infrastructure) for the commissioning and
testing of the infrastructure prior to it being operated on a commercial basis.
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7

8

9

Requirement for operational approval

The owner of water industry infrastructure to which this Part applies must
ensure that the infrastructure is not operated on a commercial basis unless
there is an operational approval in force for the infrastructure.

Maximum penalty:
(@) inthe case of a corporation—$2 million, or
(b) inthe case of an individual—$400,000.

Requirement for operator’s licence

1)

()

A person must not operate water industry infrastructure to which this Part
applies unless:

(@) the person is a licensed operator of water industry infrastructure of the
appropriate class, and

(b) a design approval or operational approval is in force for the
infrastructure, and

(c) the person holds the approval or operates the infrastructure under an
agreement with the holder of the approval.

Maximum penalty:
(@ inthe case of a corporation—$2 million, or

(b) in the case of an individual—$400,000.

Note. If different parts of water industry infrastructure to which this Part applies are
operated by different persons, each person will require an operator’s licence.

Nothing in this section prevents a person engaged by the holder of a design
approval to carry out works for the construction, installation or alteration of
water industry infrastructure from operating the infrastructure to the extent
necessary for the commissioning and testing of the infrastructure in
accordance with the design approval prior to it being operated on a
commercial basis.

Requirement for retailer’s licence

)

()

3)

A person must not sell water or sewerage services provided by means of a
category A scheme to which this Part applies unless:

(@) the person is a licensed retailer, and
(b) an operational approval is in force for the scheme, and

(c) the person holds the operational approval or sells the services under an
agreement with the holder of the operational approval.

Maximum penalty:

(@) inthe case of a corporation—$2 million, or

(b) in the case of an individual—$400,000.

However, the holder of an operational approval for a category A scheme or a
licensed operator of a category A scheme is not required to be a licensed

retailer to sell water or sewerage services to a licensed retailer or public water
utility.

A person must not sell water or sewerage services provided by means of
prescribed water industry infrastructure to a small retail customer unless the
person is a licensed retailer.

Maximum penalty:
(@) inthe case of a corporation—$2 million, or
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(b) in the case of an individual—$400,000.

Note. A retailer’s licence is subject to a condition that limits the circumstances in which
a licensed retailer may sell water or sewerage services provided by means of
prescribed water industry infrastructure to a small retail customer (see section 20F (1)).

(4) However, the owner or operator of prescribed water industry infrastructure is
not required to be a licensed retailer to sell water or sewerage services
provided by means of the infrastructure.

(5) In this section:
prescribed water industry infrastructure means:

(@) water industry infrastructure operated by or on behalf of a public water
utility under the utility’s Act, or

(b) water industry infrastructure operated under an approval under
section 68 of the Local Government Act 1993, or

(c) other water industry infrastructure to which this Part does not apply, or

(d) water industry infrastructure to which this Part applies other than a
category A scheme.

Division 3 Objects and interpretation

10 Additional objects of Part

The Minister and IPART must, in considering an application for an approval
or licence and the conditions of an approval or licence under this Part, have
regard to the objects of this Act and the following additional objects:

(@) to promote policies concerning the use of water resources set out in a
document prescribed by the regulations,

(b) to mitigate the potential for adverse financial implications for small
retail customers generally arising from the activities proposed to be
covered by the approval or licence,

(c) to promote the equitable sharing among participants in the drinking
water market of the costs of water industry infrastructure that
significantly contributes to water security.

11 Meaning of “suitable corporation”

(1) Each of the following is not a suitable corporation to be granted an approval
or licence under this Part:

(@ adisqualified corporation,
(b) acorporation that is a related corporation of a disqualified corporation.

(2) Without limiting the matters that may be taken into account in determining
whether a corporation is a suitable corporation to be granted an approval or
licence under this Act, the Minister or IPART may take into account each of
the following:

(@ whether the corporation or a related corporation, or a director or person
concerned in the management of the corporation or a related corporation
has committed an offence against this Act or any other law of this State,
the Commonwealth or another State or a Territory relating to the water
industry, public health, environment protection, development control or
consumer protection,

(b) whether the corporation or a related corporation, or a director or person
concerned in the management of the corporation or a related corporation
has held a relevant statutory authorisation (whether under the law of this
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(©)

(d)

(€)

(f)

(9)

(h)

State, the Commonwealth or another State or a Territory) that has been
cancelled or suspended or has been disqualified from obtaining such an
authorisation,

whether an insolvency official has been appointed in respect of the
corporation or a related corporation, or any property of the corporation
or a related corporation or an order has been made for the winding up of
the corporation or a related corporation, or a resolution has been passed
for the winding up of the corporation or a related corporation,

whether a director or person concerned in the management of the
corporation or a related corporation is of good repute and character with
particular regard to honesty and integrity,

whether a director or person concerned in the management of the
corporation or a related corporation has become, within the previous
3 years, an insolvent under administration within the meaning of the
Corporations Act 2001 of the Commonwealth,

whether a director or person concerned in the management of the
corporation or a related corporation has been, within the previous
3 years, the director of a body corporate when an insolvency official has
been appointed in respect of the corporation or any property of the
corporation or an order has been made for the winding up of the
corporation or a resolution has been passed for the winding up of the
corporation,

whether the corporation has the capacity (including, as relevant,
technical, financial and organisational capacity) to comply with
obligations under this Act and, in the case of a licence, to carry out the
class of activities to be authorised by the licence,

any other matter prescribed by the regulations.

(3) For the purposes of determining whether a body has the relevant capacity to
be a suitable corporation to be granted an approval or licence:

(@)

(b)

the following must be taken into account:

(i) the extent to which the body relies on arrangements with
contractors or subcontractors (including related corporations) for
the necessary capacity,

(if)  the suitability of those arrangements,

(iif)  proposed conditions of approval or licence relating to those
arrangements, and

in the case of a council—any necessary financial or organisational
capacity is to be assumed.

12 Meaning of “essential infrastructure”

IPART may, by written notice to an applicant for, or the holder of, an approval
for water industry infrastructure to which this Part applies, determine that the
infrastructure comprises essential infrastructure under this Act if satisfied

that:
(a)

a failure in the provision of a water or sewerage service provided by
means of the water industry infrastructure would have an adverse effect
on customers of the service of a nature or degree that warrants it being
dealt with as an essential service, taking into account the extent to which
customers may reasonably be expected to protect themselves against the
effect, and
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(b) either:
(i) alternative arrangements for the provision of a replacement

service would not be, and could not readily be made to be,
reasonably available, or

(if) it is reasonably necessary for customers of the service to be
automatically transferred to the provider of a replacement service
in the event of a failure in the provision of the service.

Division 4 Approvals

13 Process for determination of application for approval

)
(2)

©)
(4)

Q)

(6)

IPART is to determine an application for a design approval or operational
approval.

An application for a design approval for water industry infrastructure must be
made by the person proposing to construct, install or alter the infrastructure
and not by a contractor or subcontractor engaged or proposed to be engaged
by that person to carry out the work.

An application for an operational approval for water industry infrastructure
must be made by the owner of the infrastructure.

Without limiting when an application for an operational approval for water
industry infrastructure may be made, an application may be made in
anticipation of an exemption from the application of this Part ceasing to apply
to the infrastructure.

On receiving an application for an approval, IPART must invite submissions
on the application from:

(@ the government sector agency assigned responsibility for the
administration of this Part, and

(b) the government sector agency assigned responsibility for the
administration of the Public Health Act 2010, and

(c) if the infrastructure is or is proposed to be within the area of operations
of a public water utility—the public water utility, and

(d) inthe case of a design approval:

(i) the government sector agency assigned responsibility for the
administration of the Environmental Planning and Assessment
Act 1979, and

(i)  if a licence under the Protection of the Environment Operations
Act 1997 is also required—the appropriate regulatory authority
under that Act, and

(iii) if an authorisation (however described) under the Water
Management Act 2000 is also required—the government sector
agency assigned responsibility for the administration of
Chapter 3 of that Act, and

(e) the public by notice published on IPART’s website and otherwise as
considered appropriate by IPART, and

(f) otherwise as required by the regulations.
An invitation to make submissions on an application must allow at least

28 days for submissions to be made and must be accompanied by a copy of the
application or set out how a copy of the application may be obtained.
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14

(7)

(8)

(©)

IPART must not accept a variation of an application after an invitation to make
submissions has been given unless satisfied that:

(@) the application as varied will be substantially the same as the original
application, and

(b)  no prejudice will be caused to any person who made a submission
concerning the original application.

Note. If a variation is not accepted, the applicant may withdraw the application and

make a new application.

If IPART proposes to refuse to grant an approval, IPART must:

(@) give written notice of the proposed refusal to the applicant specifying
the reasons for it, and

(b) allow the applicant at least 14 days within which to make submissions
to IPART about the proposed refusal.

On making a decision on an approval, IPART must cause notice of the
decision to be given to the applicant and published on IPART’s website.

Grant of approval

)

()
3)

A design approval authorises the carrying out of works for the construction,
installation or alteration of water industry infrastructure as specified in the
approval subject to the conditions of the approval.

An approval must not be granted to an individual.

A design approval must not be granted unless IPART is satisfied as to each of
the following:

(a) that the applicant is a suitable corporation to be granted the approval,

(b) that the proposal will, if the infrastructure is constructed, installed or
altered as proposed, comply with appropriate standards and water
quality objectives and has been audited as approved by IPART to assess
compliance with that requirement,

(c) thatthe applicant has established:

(i) that it is reasonable to believe that the proposal is financially
viable based on information that is reasonably available, and

(i) in the case of a category A scheme—that it is not reasonably
foreseeable that the scheme will have significant adverse
financial implications for small retail customers,

(d) that the applicant is a licensed operator of infrastructure of the relevant
class and proposes to operate the infrastructure under the licence or has
entered into a suitable agreement with a licensed operator for the
operation of the infrastructure,

(e) that the applicant or other licensed operator, as the case requires, has
certified (in the manner and form required by IPART) that it will have
the capacity (including technical, financial and organisational capacity)
to operate the infrastructure in a manner that does not present a risk to
public health or a significant risk of harm to the environment,

(f)  other matters specified by the regulations,

(9) other matters IPART considers relevant having regard to the public
interest.

Page 9



Water Industry Competition Amendment (Review) Act 2014 No 57 [NSW]
Schedule 1 Amendment of Water Industry Competition Act 2006 No 104

15

(4)

()

(6)

An operational approval must not be granted unless IPART is satisfied as to
each of the following:

(a)
(b)

(©)

(d)

(€)

(f)

(@)
(h)

that the applicant is a suitable corporation to be granted the approval,

if there is a relevant design approval—that the infrastructure has been
constructed, installed or altered substantially in compliance with the
design approval,

that the infrastructure complies with appropriate standards and water
quality objectives and has been audited as approved by IPART to assess
compliance with that requirement,

if there is no relevant design approval (for example, because the
infrastructure had been constructed before the commencement of this
section):

(i) that the applicant is a licensed operator of infrastructure of the
relevant class and proposes to operate the infrastructure under the
licence or has entered into a suitable agreement with a licensed
operator for the operation of the infrastructure, and

(i)  that the applicant or other licensed operator, as the case requires,
has certified (in the manner and form required by IPART) that it
will have the capacity (including technical, financial and
organisational capacity) to operate the infrastructure in a manner
that does not present a risk to public health or a significant risk of
harm to the environment,

in the case of a category A scheme—that the applicant is a licensed
retailer and proposes to sell the water or sewerage services provided by
means of the infrastructure or has entered into a suitable agreement with
a licensed retailer for the sale of water or sewerage services provided by
means of the scheme,

in the case of essential infrastructure—that a last resort provider has
been designated for each essential service provider other than a council,

other matters specified by the regulations,

other matters IPART considers relevant having regard to the public
interest.

IPART may refuse to grant an approval if it is not satisfied that:

(@)

(b)

the proposed licensed operator of the infrastructure has the capacity to
comply with conditions of its licence having regard to all the
infrastructure it operates or is to operate under the licence, or

in the case of a category A scheme—the proposed licensed retailer of
water or sewerage services provided by means of the scheme has the
capacity to comply with conditions of its licence having regard to all the
water and sewerage services it sells or is to sell under its licence.

IPART must publish, in the Gazette and on IPART’s website, guidelines as to
appropriate standards and water quality objectives for water industry
infrastructure to which this Part applies.

Conditions of approval—imposition, variation and revocation
An approval is subject to conditions imposed:

)

(a)
(b)

by this Act or the regulations, or
by IPART:
(i) on the grant of the approval, or
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16

(2)

3)
(4)

(%)

(6)

(7)

(8)

(i)  subsequently under this Act, or
(iii)  as disciplinary action.

As far as is reasonably practicable, IPART must, when granting a design
approval, give an indication of the conditions likely to be imposed on the
operational approval for the infrastructure.

However, IPART is not bound by an indication it gives as to conditions of an
operational approval.

IPART may, by written notice to the holder of an approval, subsequently
impose further conditions or vary or revoke conditions (other than conditions
imposed by this Act or the regulations) on the application of the holder or on
its own initiative.

If IPART proposes to impose further conditions, or vary or revoke conditions,
of an approval on its own initiative, IPART must:

(@) give written notice of the proposal to the holder of the approval
specifying the reasons for it, and

(b) allow the holder at least 14 days within which to make submissions to
IPART about the proposal.

If IPART considers that it is appropriate to invite submissions on a proposal
or application to impose further conditions or vary or revoke conditions of an
approval because of the importance or effect of the conditions, IPART may
invite submissions on the proposal or application as if it were an application
for an approval.

Regulations that impose conditions of approval or vary or revoke conditions
of approval imposed by the regulations apply, subject to the expression of a
contrary intention, to approvals whether granted before or after the regulations
are made.

The holder of an approval must:

(@) comply with the conditions of the approval that apply to the holder, and

(b) take all reasonable steps to facilitate compliance with conditions of the
approval by other persons to whom they apply.

Maximum penalty:
(@ inthe case of a corporation—$2 million, or
(b) inthe case of an individual—$400,000.

Conditions of design approval

)

(2)
©)

A design approval is subject to the condition that the holder must maintain a
suitable agreement with a licensed operator and must notify IPART of any
material variations in, or substitution of, the agreement.

However, a suitable agreement need not be maintained if the holder decides
not to proceed with, or to cease, works under the design approval.

Without limiting the conditions of a design approval, the conditions imposed
by the regulations or by IPART may:

(@ require the holder of the approval to give and maintain security (in an
amount and form determined by IPART) for compliance with the
conditions of approval and the completion of the construction,
installation or alteration of the water industry infrastructure, or
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(b)
(©)
(d)
(e)
(f)

(9)

require the holder of the approval to maintain an appropriate level of
insurance, or

require completion of the construction, installation or alteration of the
infrastructure in accordance with specified plans and specifications, or

require the completed infrastructure to meet specified standards and
water quality objectives, or

require individual meters to be installed for each household or business,
or

require testing, certification or auditing of the infrastructure at specified
intervals, following specified incidents or before operation on a
commercial basis, or

require submission to IPART of incident reports, financial reports or
other reports relating to the infrastructure.

Conditions of operational approval

)

(2)

An operational approval is subject to the following conditions:

(@)
(b)

(©

(d)

(€

the holder of the approval must ensure that the infrastructure is not
operated on a commercial basis except by a licensed operator,

the holder of the approval must, in the case of a category A scheme:

(i) ensure that a water or sewerage service provided by means of the
scheme is not sold except by a licensed retailer, and

(i)  ensure that there is not more than one licensed retailer for each
type of water or sewerage service provided by means of the
scheme (as identified in the approval),

the holder of the approval must maintain:

(i) asuitable agreement with a licensed operator for the operation of
the infrastructure, and

(i)  inthe case of a category A scheme—a suitable agreement with a
licensed retailer for the sale of water or sewerage services
provided by means of the scheme,

the holder of the approval must notify IPART of any material variations
in, or substitution of, an agreement with a licensed operator or licensed
retailer,

the holder of the approval must, in the case of essential infrastructure,
take all reasonable steps to prevent circumstances arising that permit a
declaration of a failure of a provider of the essential service under
Division 3 of Part 5.

Without limiting the conditions of an operational approval, the conditions
imposed by the regulations or by IPART may:

(@)

(b)

require the holder of the approval:

(i) to have a program for the maintenance and renewal of the water
industry infrastructure, or

(i)  to give and maintain security (in an amount and form determined
by IPART) for compliance with the conditions of the approval
and the continued operation of the infrastructure, or

(ili)  to maintain an appropriate level of insurance, or
require the licensed operator of the infrastructure:

(i) to give and maintain security (in an amount and form determined
by IPART) for compliance with the conditions of the approval, or
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(i)  to have the infrastructure tested, certified or audited at specified
intervals or following specified incidents, or

(ilf)  to have an audit and compliance program to ensure appropriate
standards and water quality objectives are met, or

(iv) to obtain an approval before specified changes in process are
undertaken, or

(v) to have a plan of action to be taken in the event of a failure that
might arise out of the operation of the infrastructure, or

(vi) to have a plan of action to be taken in the event of the cessation
of operation of the infrastructure, or

(vii)  to submit to IPART incident reports, financial reports or other
reports relating to the infrastructure.

18 Duration of approval
(1) Anapproval remains in force until it is cancelled.

(2) The holder of an approval may not surrender the approval but may apply for
the cancellation of the approval under Division 7.

19 Variation of works authorised by design approval

(1) The holder of a design approval may apply for a variation of the works
authorised by the approval.

(2) IPART may, by written notice to the applicant, vary the works authorised by
the approval if it is satisfied that:

(@ the approval as varied will be substantially the same as the original
approval, and

(b) no prejudice will be caused to any person who made a submission
concerning the application for the original approval.

(3) IfIPART proposes to refuse to vary the works authorised by a design approval,
IPART must:

(@) give written notice of the proposed refusal to the holder of the approval
specifying the reasons for it, and

(b) allow the holder at least 14 days within which to make submissions to
IPART about the proposed refusal.

(4) If IPART varies the works authorised by a design approval, the varied
approval replaces the original approval as from the date specified by IPART
in the notice.

Note. If IPART refuses to vary the works authorised by a design approval, the holder
of the approval may apply for cancellation of the approval and make a new application
for a design approval.

20 Periodic fees and returns

(1) The holder of an approval must, for each period specified by condition of the
approval and before the date fixed for that purpose by condition of approval:

(@ payto IPART the periodic approval fee determined by IPART, and

(b) lodge with IPART a return containing the information required by
IPART by condition of approval or by written notice.

(2) IPART may, by condition of approval or by written notice, require the holder
of the approval to have information in a return verified in a specified manner.
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20A

Division 5

20B

20C

©)

If the holder of an approval fails to pay a fee or lodge a return as required,
IPART may, by written notice, require the holder to make good the default
and, in addition, pay to IPART the amount fixed by the regulations as a penalty
for default.

Transfer of approval

D)

(2)

Subject to this section and any condition of the approval excluding or limiting
the right of transfer under this section, IPART must, on application of the
holder of the approval, consent to the transfer of the approval.

IPART may refuse to consent to the transfer of an approval if the transferee
would not be entitled to the grant of the approval or if a suitable agreement has
not been entered into between the transferee and a licensed operator or, in the
case of an operational approval for a category A scheme, licensed retailer.

Licences

Process for determination of application for licence

)
)

(3)

(4)
(5)
(6)
(7)

(8)

The Minister is to determine an application for a licence.

On receiving an application for a licence, IPART must:
(@ give a copy of the application to the Minister, and

(b) invite submissions on the application from persons as required by the
regulations, and

(c) invite submissions on the application from the public by notice
published on IPART’s website and otherwise as considered appropriate
by IPART.

An invitation to make submissions on an application must allow at least
28 days for submissions to be made and must be accompanied by a copy of the
application or set out how a copy of the application may be obtained.

After considering an application for a licence and any submissions, IPART
must provide a report on the application to the Minister.

The report must include recommendations as to whether or not a licence
should be granted and as to the licence conditions.

The Minister must consider, but is not bound to accept, IPART’s report and
recommendations and may seek further advice from IPART on an application.

If the Minister proposes to refuse an application, the Minister must:

(@) give written notice of the proposed refusal to the applicant specifying
the reasons for it, and

(b) allow the applicant at least 14 days within which to make submissions
to the Minister about the proposed refusal.

On making a decision on an application, the Minister must cause notice of the
Minister’s decision to be given to the applicant and published on IPART’s
website.

Grant of licence

)
(2)

An operator’s licence must specify the class of water industry infrastructure
that the licensee may operate under the licence.

A licence must not be granted to an individual.
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(3) A licence must not be granted unless the Minister is satisfied as to each of the
following:

(a) that the applicant is a suitable corporation to be granted the licence,
(b) other matters specified by the regulations,

(c) other matters the Minister considers relevant having regard to the public
interest.

20D Licence conditions—imposition, variation and revocation

(1) Alicence is subject to conditions imposed:
(@ by this Act or the regulations, or
(b) by the Minister:
(i) on the grant of the licence, or
(i)  subsequently under this Act, or
(iii)  as disciplinary action.
(2) The Minister may, by written notice to a licensee, impose further conditions,
or vary or revoke conditions, of the licence (other than conditions imposed by

this Act or the regulations) on the application of the licensee or on the
Minister’s own initiative.

(3) Nothing in Part 3 (Access to infrastructure services) limits the power of the
Minister to impose licence conditions.

(4) If the Minister proposes to impose further conditions, or vary or revoke
conditions, of a licence on the Minister’s own initiative, the Minister must;

(a) give written notice of the proposal to the licensee specifying the reasons
for it, and

(b) allow the licensee at least 14 days within which to make submissions to
the Minister about the proposal.

(5) If the Minister considers that it is appropriate to invite submissions on a
proposal or application to impose further licence conditions or vary or revoke
licence conditions because of the importance or effect of the conditions,
IPART must, at the request of the Minister, invite submissions on the proposal
or application as if it were an application for a licence.

(6) Regulations that impose licence conditions or vary or revoke licence
conditions imposed by the regulations apply, subject to the expression of a
contrary intention, to licences whether granted before or after the regulations
are made.

(7) Ifalicence condition is contravened, the licensee is guilty of an offence.
Maximum penalty:

(@) inthe case of a corporation—$2 million, or

(b) inthe case of an individual—$400,000.

20E  Operator’s licence conditions

(1) Itisa condition of an operator’s licence that, if the licensed operator proposes
to commence or commences to operate particular water industry infrastructure
under the licence, the licensed operator must:

(@) give to IPART, within the period required by the regulations, written
notice of that fact, and
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20F

()

®3)

(4)

(5)

(6)

(")

(b) certify to IPART, within the period required by the regulations, that it
has the capacity (including technical, financial and organisational
capacity) to operate the infrastructure in a manner that does not present
a risk to public health or a significant risk of harm to the environment.

Subsection (1) (b) does not apply if the licensed operator has already given
such a certification to IPART for the design approval for the infrastructure and
there has been no material change in the capacity of the licensed operator.

It is a condition of an operator’s licence that the licensed operator comply with
the conditions of the design approval or operational approval that applies to
the infrastructure operated by the licensed operator (as the case requires).

It is a condition of an operator’s licence that the licensee must take all
reasonable care to operate infrastructure under the licence in a manner that
does not present a risk to public health or a significant risk of harm to the
environment.

It is a condition of an operator’s licence that the licensed operator has and
maintains the capacity (including technical, financial and organisational
capacity) to operate all the infrastructure operated by the licensed operator
under the licence in a manner that does not present a risk to public health or a
significant risk of harm to the environment.

It is a condition of an operator’s licence that, if the licensed operator proposes
to cease or ceases to operate particular water industry infrastructure under the
licence, the licensee must give written notice to IPART of that fact within the
period required by the regulations.

Without limiting the conditions that may be imposed on an operator’s licence,
the regulations or the Minister may impose conditions:

(@) requiring the licensee to give and maintain security (in an amount and
form determined by the Minister) for compliance with licence
conditions, or

(b) requiring the licensee to maintain an appropriate level of insurance
taking into account all the infrastructure operated by the licensed
operator under the licence, or

(c) requiring the licensee to obtain the approval of the Minister or IPART
before entering into an agreement with the holder of an operational
approval for water industry infrastructure for the operation of further
infrastructure under the licence.

Retailer’'s licence conditions

D)

2)

It is a condition of a reta_liler’s Iic_ence that the licensed ret_ailer must not sell a
water or sewerage service provided by means of prescribed water industry
infrastructure to a small retail customer unless:

(@ the water or sewerage service is provided to the same premises as a
water or sewerage service provided by means of a category A scheme
to which this Part applies, and

(b) the customer has a contract with the licensed retailer for both services.

It is a condition of a retailer’s licence that, if the licensed retailer proposes to
commence or cease, Or COmmences or ceases, to provide retail services under
the licence for a particular category A scheme or prescribed water industry
infrastructure, the licensed retailer must give written notice to IPART of that
fact within the period required by the regulations.
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(3) It is a condition of a retailer’s licence that the licensed retailer has and
maintains the capacity (including financial and organisational capacity) to
provide all the retail services provided by the licensed retailer under the
licence.

(4) Without limiting the conditions that may be imposed on a retailer’s licence, the
regulations or the Minister may impose conditions:

(@ requiring the licensee to give and maintain security (in an amount and
form determined by the Minister) for compliance with licence
conditions, or

(b) requiring the licensee to maintain an appropriate level of insurance
taking into account all the retail services provided by the licensed
retailer under the licence, or

(c) requiring the licensee to obtain the approval of the Minister or IPART
before entering into an agreement with the holder of an operational
approval for a category A scheme for the sale of further water or
sewerage services under the licence, or

(d) limiting the fees and charges that may be applied to a water or sewerage
service provided by means of prescribed water industry infrastructure to
a small retail customer, or

(e) if the licence authorises the sale of drinking water—that the Minister is
satisfied promote the equitable sharing among public water utilities and
licensed retailers of drinking water of the costs of water industry
infrastructure that significantly contributes to water security, including,
for example, the following:

(i) acondition requiring the licensee to obtain a specified proportion
of the water that it supplies under the authority of its licence by
means of specified water industry infrastructure,

(i)  a condition requiring the licensee to contribute to the costs of
specified water industry infrastructure (whether or not it is used
to provide the licensee with the water that it is authorised to
supply under the licence) calculated in a manner specified in the
regulations or by condition and payable to a person or persons
specified in the regulations or by condition.

(5) In this section;

prescribed water industry infrastructure has the same meaning as in
section 9.

20G Duration of licence

(1) A licence remains in force until it is cancelled or the licensee surrenders the
licence with the consent of the Minister.

(2) A licence does not have effect for the purposes of Division 2 while it is
suspended.
Note. The effect of subsection (2) is to prohibit the licensee from doing what the licence

would otherwise authorise, but without affecting any obligations to which the licensee
is subject under this Act, the regulations or licence conditions.

20H Variation of class of infrastructure that may be operated under licence

A licensed operator may apply for a variation of the class of infrastructure that
the licensee may operate under the licence in the same manner as for an
application for a licence, and this Act applies, subject to any modifications
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prescribed by the regulations, to the application as if it were an application for
a licence.

201  Annual fees and returns

D)

(2)
©)

A licensee must, in each year before the date fixed for that purpose by the
Minister:

(@ pay to the Minister the annual licence fee determined by the Minister,
and

(b) lodge with IPART an annual return containing the information required
by the Minister by licence condition or by written notice.

The Minister may, by licence condition or by written notice, require the
licensee to have information in an annual return verified in a specified manner.

If a licensee fails to pay a fee or lodge a return as required, the Minister may,
by written notice, require the licensee to make good the default and, in
addition, pay to the Minister the amount fixed by the regulations as a penalty
for default.

20J Surrender of licence

)
(2)

©)

Subject to this section, a licence may be surrendered with the consent of the
Minister.

Subject to this section, the Minister may, on application for consent to the
surrender of a licence:

(@ consent to the surrender of the licence, or

(b) if satisfied that it is necessary for the protection of public health or
safety, the protection of the environment or the protection of small retail
customers:

(i) impose further licence conditions, and

(i)  consent to the surrender of the licence on the licensee satisfying
the Minister that the conditions have been fulfilled or that
satisfactory arrangements have been made for their fulfilment.

If the licensee provides an essential service under the licence, the Minister
must not consent to the surrender of the licence unless the Minister is satisfied
that satisfactory arrangements are in place for the continued provision of the
service.

20K Licence cannot be transferred

Division 6

A licence is not transferable.

Special provisions addressing risk to public health or
safety

20L  Public health and safety directions

)

The Minister may, if of the opinion that it is necessary to do so in order to deal
with a risk to public health or safety arising from the construction, installation,
alteration or operation of water industry infrastructure to which this Part
applies, give directions (public health and safety directions) to:

(@) the holder of an approval, or
(b) alicensee, or

Page 18



Water Industry Competition Amendment (Review) Act 2014 No 57 [NSW]
Schedule 1 Amendment of Water Industry Competition Act 2006 No 104

20M

Division 7

20N

(2)

©)

(4)

Q)

(6)

(c) aperson required to hold, or act as authorised by, an approval or licence
under this Part,

requiring specified action to be taken to reduce or eliminate the risk.

Without limiting the public health and safety directions that may be given, if
in the opinion of the Minister the risk is sufficiently serious to warrant it, the
directions may require cessation of operation of the infrastructure.

Before giving a public health and safety direction, the Minister must, unless
the urgency of the circumstances preclude it, consult with the Minister
responsible for the administration of the Public Health Act 2010 or that
Minister’s nominee.

If a person contravenes a public health and safety direction, the Minister may
arrange for the required action to be taken by a person authorised by IPART
to take the action.

A person who contravenes a public health and safety direction must pay to the
Minister an amount equal to the reasonable cost of action taken under
subsection (4).

It is a condition of an approval or licence that public health and safety
directions must be complied with.

Increase in penalties if operation of infrastructure causes harm to public health
or safety

)

(2)

If, in a prosecution for an offence against this Act, the prosecution proves:

(a) thatwater industry infrastructure to which this Part applies was operated
without the required approval or licence or in contravention of the
conditions of an approval or licence, and

(b) that act was intentional, and

(c) the operation of the infrastructure caused (directly or indirectly) actual
or potential harm to the health or safety of human beings that is of a high
impact or on a wide scale,

the maximum penalty for the offence is increased, in the case of a corporation,
to $5 million or, in the case of an individual, to $1 million.

This section does not apply unless the court attendance notice or application
commencing the proceedings alleges that those factors apply to the
commission of the offence.

Enforcement and cancellation of approvals

Regulatory authority and statutory default

)

(@)

In this Division;

regulatory authority means:

(a) for an approval or a matter related to an approval—IPART, and

(b) for alicence or a matter related to a licence—the Minister.

A statutory default occurs if:

(@) the holder of an approval contravenes this Act or the regulations, or
(b) alicensee contravenes this Act or the regulations, or

(c) anapproval or licence is improperly obtained, or
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200

20P

20Q

20R

(d) aneventoccurs or circumstances come to light that mean that the holder
of an approval or licence would not be granted the approval or licence
if an application for the approval or licence were now to be made.

(3) Action may be taken against a person under this Division for statutory default
even though the person has since ceased to hold an approval or licence.

Effect of criminal proceedings

(1) The regulatory authority may exercise its powers under this Division in
relation to statutory default whether or not criminal proceedings have been, or
are to be, taken for the default and even though a penalty may have already
been imposed for the default.

(2) However, the regulatory authority must, in imposing a monetary penalty, take
into account any fine that has already been imposed in criminal proceedings.
Compliance notice

(1) If a statutory default occurs, the regulatory authority may give written notice
(a compliance notice) to the alleged defaulter specifying the default and
requiring the alleged defaulter to take specified action, within a period
specified in the notice, to remedy or mitigate the consequences of the default
or to prevent the continuance or recurrence of the default.

(2)  Without limiting the action that may be specified, a compliance notice may:
(@ require a notice to be given to customers or to be published, or
(b) require an audit and compliance program to be undertaken, or
(c) require a training program to be undertaken.

(3) Ifthe alleged defaulter fails to take the specified action within the time allowed
in the notice, the alleged defaulter is guilty of an offence.

Maximum penalty:
(@) inthe case of a corporation—$2 million, or
(b) inthe case of an individual—$400,000.

Injunctive remedies

(1) If a statutory default occurs or there are reasonable grounds to suspect that a
statutory default may occur or be attempted, the Supreme Court may, on
application by the regulatory authority, grant an injunction to prevent the
statutory default or to prevent recurrence of the statutory default.

(2) The injunction may be granted on terms the Court considers appropriate.

(3) Aninjunction may be granted under this section whether or not:

(@ there has been some previous statutory default of the same or a similar
nature, or

(b) there is imminent danger of substantial damage to any person.

(4) No undertaking as to damages can be required of the regulatory authority in
proceedings under this section.

Disciplinary action

(1) If a statutory default occurs, the regulatory authority may give written notice
to the alleged defaulter specifying the default and requiring the alleged
defaulter to show cause, within a period specified in the notice, why
disciplinary action should not be taken against the alleged defaulter.
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(2)

3)

The regulatory authority must allow at least 14 days for written submissions
to be made, or provide for a hearing at which oral submissions may be made,
to the regulatory authority by:

(@) the alleged defaulter, and

(b) if an allegation in relation to the statutory default is made against:
(i) arelated corporation of the alleged defaulter, or

(ii) a person who is a director or person concerned in the
management of the alleged defaulter or a related corporation of
the alleged defaulter,

the related corporation or person.

After considering any submissions made by the alleged defaulter, the
regulatory authority may, by order, take disciplinary action as follows:

(a) the authority may censure the alleged defaulter,

(b) the authority may impose a fine on the alleged defaulter of up to:
(i) inthe case of a corporation—$500,000, or
(ii)  in the case of an individual—$100,000,

(c) the authority may order the forfeiture to the Crown of the whole or part
of any security given under this Act by the alleged defaulter,

(d) in the case of an approval:

(i) the authority may impose further conditions or vary conditions of
the approval, or

(i)  the authority may suspend the approval for a specified period, or
until the fulfilment of specified conditions or until further order
of the authority, or

(iii)  the authority may cancel the approval,
(e) inthe case of a licence:

(i) the authority may impose further licence conditions or vary the
licence conditions for a specified period, or until the fulfilment of
specified conditions or until further order of the authority
(including by imposing a condition that prohibits the licensee
from providing a particular service under the licence despite the
licensee being the holder of the operational approval for the
infrastructure to which the service relates or having an agreement
with the holder of the operational approval for the provision of
the service), or

(i)  the authority may suspend the licence for a specified period, or
until the fulfilment of specified conditions or until further order
of the authority, or

(iii)  the authority may cancel the licence,

(f) the authority may declare that the alleged defaulter, or a related
corporation of the alleged defaulter, is a disqualified corporation for a
specified period, or until the fulfilment of specified conditions or until
further order of the authority,

(g) the authority may declare that a person who is a director or concerned
in the management of the alleged defaulter or a related corporation of
the alleged defaulter is a disqualified individual for a specified period,
or until the fulfilment of specified conditions or until further order of the
authority.
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20S

(4)

()

(6)
(7)

If the alleged defaulter owns essential infrastructure or provides an essential
service, the regulatory authority must, in determining the appropriate
disciplinary action to take and the date when it is to take effect, consider
whether there are suitable arrangements in place for the continuity of the
service.

If disciplinary action is taken against a licensee, the regulatory authority must
give written notice of the action and the reasons for it to each holder of an
approval with whom the licensee has an agreement for the provision of
services under the licence.

Disciplinary action takes effect on the date of service of the order on the
alleged defaulter or on a later date specified in the order.

If a statutory default comprises an offence for which a penalty notice may be
issued and a penalty notice has been issued for the default and the penalty has
been paid, no disciplinary action may be taken for the default.

Court orders in addition to penalty

)

(2)

(3)

(4)

If, in proceedings under this Act, the court finds that the defendant
contravened this Part, the court may, in addition to any penalty it may impose,
do one or more of the following:

(@) order the person to take specified action to remedy or mitigate the
consequences of the contravention or to prevent the continuance or
recurrence of the contravention,

(b) order the person to take specified action to publicise the contravention
and its consequences and any compliance notice or other order made
against the person,

(c) order the person to pay to a public authority reasonable costs and
expenses incurred by the authority in taking action to remedy or
mitigate the consequences of the contravention,

(d) order the person to pay to a person (other than a public authority)
reasonable costs and expenses incurred by the person, or compensation
of an amount determined by the court for injury, loss or damage
suffered by the person, as a result of the contravention,

(e) order the person to pay reasonable costs and expenses incurred during
the investigation of the contravention for taking samples or conducting
inspections, tests, measurements or analysis, or transporting, storing or
disposing of evidence,

(f)  order the person to pay an amount not exceeding the court’s estimation
of the amount of the economic benefit acquired by the person, or
accrued or accruing to the person, as a result of the contravention.

An economic benefit obtained by delaying or avoiding costs is to be taken to
be an economic benefit acquired by the person, or accrued or accruing to the
person, as a result of a contravention if the contravention can be attributed (in
whole or in part) to that delay or avoidance.

The court may, by an order under this section, fix a period for compliance and
impose other requirements the court considers necessary or expedient for
enforcement of the order.

The Local Court:
(&) may not make an order under subsection (1) (e), and
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(b)  may not make an order under this section for the payment of an amount
that exceeds in total the amount for which an order may be made by the
court when exercising jurisdiction under the Civil Procedure Act 2005.

20T Cancellation of approval and forfeiture of security

1)

)

©)
(4)

()

(6)

There are grounds for cancellation of an approval under this section if:
(@ inthe case of a design approval:
(i) 5 years have elapsed and the construction, installation or
alteration of the infrastructure has not substantially commenced,
or

(if)  there is no longer an intention to construct, install, alter or bring
into operation water industry infrastructure as proposed, or

(b) in the case of an operational approval—operation of the infrastructure
under this Act has ceased on a permanent basis or it is intended that
operation of the infrastructure under this Act cease on a permanent
basis.

However, an approval for essential infrastructure cannot be cancelled:

(@ in circumstances that may result in a declared failure or in which a
failure of a provider of the essential service may be declared, or

(b) during a declared failure of a provider of the essential service, or

(c) in circumstances in which directions may be given to an insolvency
official under Division 3 of Part 5 in relation to a provider of the
essential service.

The holder of an approval may apply to IPART for cancellation of the
approval.

IPART may, by written notice to the holder of an approval, require the holder
to show cause, within a period specified in the notice:

(@) if IPART is acting on its own initiative—why the approval should not
be cancelled and any security given by the holder forfeited, or

(b) if the holder has applied for cancellation—why any security given by
the holder should not be forfeited.

IPART must allow the holder of the approval at least 14 days to make
submissions in writing to IPART or provide for a hearing at which the holder
may make oral submissions to IPART.

After considering any submissions made by the holder of the approval, if
IPART is satisfied that there are grounds for the cancellation of the approval:
(@ IPART may:
(i) cancel the approval, or
(i) impose further conditions of the approval and cancel the approval
on the holder of the approval satisfying IPART that the

conditions have been fulfilled or that satisfactory arrangements
have been made for their fulfilment, and

(b) IPART may order the forfeiture to the Crown of the whole or part of any
security given by the holder under this Act.

20U Cancellation of approval in public interest

)

The Minister may, by written notice to the holder of an approval, cancel the
approval if the Minister considers the cancellation to be in the public interest.
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Division 8

)
©)
(4)
Q)

(6)

(7)
(8)

The notice must specify whether the cancellation is on the Minister’s own
initiative or on the written recommendation of another Minister.

Cancellation may be with respect to the whole or a specified part of the water
industry infrastructure to which the approval relates.

Cancellation takes effect on the day specified in the notice of cancellation.

In determining when cancellation is to take effect, the Minister is to consider
the public interest and, if cancellation arises from the recommendation of
another Minister, that Minister’s reasons for the recommendation.

The holder of an approval may bring proceedings for compensation in the
Supreme Court:

(a) if cancellation was on the Minister’s own initiative—against the
Minister, or

(b) if cancellation was on the written recommendation of another
Minister— against that Minister.

The Supreme Court is to hear the proceedings and determine whether it is just
that compensation be paid to the plaintiff by reason of the cancellation.

If the Supreme Court determines that it is just that compensation be paid, the
Supreme Court must determine the amount of compensation and give
judgment accordingly.

Administrative review and appeal

20V Administrative review by Civil and Administrative Tribunal

The following applications may be made to the Civil and Administrative
Tribunal for an administrative review under the Administrative Decisions
Review Act 1997 of a decision under this Part:

(@ an applicant for an approval may apply for review of a decision of
IPART:

(i) refusing to grant an approval, or

(if)  refusing to accept a variation of an application after an invitation
to make submissions has been given, or

(iif) ~ fixing conditions of an approval,
(b) the holder of 