1999 No 442

New South Wales

Supreme Court Rules (Amendment
No. 331) 1999

1. Theserulesare made by the Rule Committee on 16 August 1999.
2. The Supreme Court Rules 1970 are amended as follows—

Part 77

After Division 53, insert—

Division 54—Protection of the Environment Operations Act
1997

Assignment of business

142. Proceedings in the Court under the Protection of the
Environment Operations Act 1997 (the “subject Act”) are
assigned to the Common Law Division.

Statement in summons or notice of motion

143. The applicant under section 232(1) or section 235(3) or
section 238(2) or section 239(1) of the subject Act shall filewith
his or her summons or notice of motion a statement in summary
form of the general nature of the facts and circumstances relied
on.

Examination order: prescribed officer (s. 235(2)(a))

144. An officer prescribed for the purposes of section 235(2) (a)
of the subject Act isamaster or registrar.

3. TheSupreme Court Rules 1970 are further amended asfollows—
(@ Part74rule1(5)

Omit “under section 23(1) of the Residential Tribunal Act
1998” and insert instead “pursuant to an Act that allows
transfer by agreement”.
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4.

(b)

(©)

Part 55 rule 11(6)

Omit “to be dealt with as if it were a contempt of the
Court” andinsert instead “with aview to the Court dealing
with a possible contempt of the court, body or person”.
Schedule H

) Omit the reference to the Credit (Administration)
Act 1984 and the matter relating to it.

(i)  Insert, in aphabetical order in the appropriate
columns—

Fair Trading Tribunal Act 1998 61  Apped
62 Referral

The Supreme Court Rules 1970 are further amended as follows—

(@

(b)

(©)

(d)

Part 52A rule 34, Part 60 rule 17, Part 77 Division 19,
Schedule D Part 1 and Schedule E Part 2

Omit “De Facto Relationships’ wherever appearing and
insert instead “ Property (Relationships)”.

Part 78 rule 1

Insert in aphabetical order—

“de facto spouse’ has the meaning which it has in the
Property (Relationships) Act 1984.

Part 78 rule 23(2)(b)

Omit “wife or defacto husband” and insert instead “wife, de
facto husband or de facto spouse’.

Part 78 rule 24(5)

Omit the subrule and insert instead—
(5) Wherethetestator died before 31 December 1981
(8  paragraph 10 of Form 97 shall be omitted; and
(b)  the affidavit required by subrule (1) (a) shall
statethat the plaintiff will administer theestate
of the deceased according to law and will
render a just and true account of the
administration of it to the Court within 12
months from the date of grant.
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()

Part 78 rules 25, 25A and 26
Omit the rules and insert instead—
Evidencein support of application for administration

24A. (1) This rule applies to an application for
administration of the estate of a deceased who died after the
commencement of Schedule 2.25 of the Property
(Relationships) Legislation Amendment Act 1999 (other than
an application by or on behalf of a de facto spouse or for
administration with the will annexed or as referred to in
section 41A (1) of the Probate Act, which subsection relates
to administration for the purposes only of an application
under the Family Provision Act 1982).

(2) The application shall be supported by affidavit:

(@ inForm9g;

(b) where the deceased made any informal
testamentary document—of the name and
address of every person who is an affected
person in relation to the estate of the deceased
(designating as a disable person any person
who, in the plaintiff's opinion, is or may be a
disable person) or, where the name and
address of an affected person cannot be
ascertained, the best information the plaintiff
can give to assist in ascertaining the name,
address and identity of the affected person;
and

(c0 in the prescribed form, showing that the
deceased did not leave a person for whom the
estate or part is required to be held in trust
under section 61B (3A) (a) or (3B) (a) or (b)
(i1) of the Probate Act or, by the operation of
section 32G (2) of that Act (which provisions
relate to a de facto spouse) under any other
provision of that Act.

(3) Wherethegrant isapplied for by lessthan all the persons
who are in New South Wales and are entitled to a grant of
administration, the application must be supported by:

(& the consent, in the form prescribed, of each
such person entitled to agrant but not applying
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for the grant, to the grant being made to the
plaintiff, with an affidavit verifying the
consent endorsed on the document containing
the consent; or

(b) anaffidavit asto service, not lessthan 14 days
before the proceedings are commenced, upon
each of those persons whose consent to the
grant is not filed, of notice of intention to
make the application.

(4) The noticereferred to in subrule (3) (b) shall be served:
(&  personaly; or
(b) by sending acopy of the notice:

(1) in the case of service within
Australia—by certified mail to the
person to be served; and

(i) in the case of service outside
Australia—registered post totheperson
to be served,

and by obtaining from the postal authorities a

written acknowledgment, purporting to be

signed by that person, of receipt of the
certified or registered article.

(5) Subject to subrule (6):
(&  anadministrationbond,intheform prescribed,
shall befiled; and
(b)  except wherethe bond isgiven by aguarantee
company approved by the Court, there shall be
2 sureties to the bond.
(6) The Court may:
(@  dispensewith the bond,;
(b)  dispense with one or both of the sureties; or
(c)  reducethe penalty of the bond.
(7) Where dispensing with the bond or with one or both of
the sureties, or reduction of the penalty of the bond, is

sought, an affidavit shall befiledin support of thedispensing
or the reduction.
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(8) Where there is a surety to a bond, an affidavit of
justification by the surety, in the form prescribed, shall be
filed.

Evidencein support of application for administration

25. (1) Thisruleappliesto an application for administration
of the estate of a deceased who died before the
commencement of Schedule 225 of the Property
(Relationships) Legislation Amendment Act 1999 (other than
an application by or on behalf of ade facto wife or de facto
husband or for administration with the will annexed or as
referred to in section 41A (1) of the Probate Act, which
subsection relates to administration for the purposes only of
an application under the Family Provision Act 1982).

(2) The application shall be supported by affidavit:
(& inForm98g;

(b) where the deceased died on or after 1
November 1989 and he or she made any
informal testamentary document—of thename
and address of every personwho isan affected
person in relation to the estate of the deceased
(designating as a disable person any person
who, in the plaintiff's opinion, is or may be a
disable person) or, where the name and
address of an affected person cannot be
ascertained, the best information the plaintiff
can give to assist in ascertaining the name,
address and identity of the affected person;

(c)  where the deceased died before 1 July 1977
without issue—whether he or she was born
legitimate;

(d)  where the deceased died before 1978 and,
pursuant to the Probate Act, the estate of the
deceased held in statutory trust for issue is
divisible into shares—of the particulars and
value of any money or property which by way
of advancement or on marriage of a child of
the deceased has been paid to that child by the
deceased for the benefit of that child;
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(60  where the deceased died before 1989—of
search in the registry for, and no evidence of
any prior application for, any grant or
resealing; and

(f)  where the deceased died on or after 1 July
1985—in the prescribed form, showing that
the deceased did not leave a person for whom
the estate or part isrequired to be held in trust
under section 61B (3A) (a) or (3B) (a) or (b)
(i1) of the Probate Act or, by the operation of
section 32G (2) of that Act (which provisions
relate to a de facto wife, etc.) under any other
provision of that Act.

(3) Rule 24A (3)—(8) apply to an application to which this
rule applies.

(4) Where the deceased died before 31 December 1981

(8  paragraph 9 of Form 98 shall be omitted; and

(b) the affidavit required by subrule (2) (a) shall
statethat the plaintiff will administer theestate
of the deceased according to law and will
render a just and true account of the
administration of it to the Court within 12
months from the date of grant.

Evidencein support of application for administration by
de facto wife, de facto husband or de facto spouse

25A. (1) This rule applies to an application for
administration by or on behalf of a de facto wife, de facto
husband or de facto spouse (other than administration as
referred to in section 41A (1) of the Probate Act, which
subsection relates to administration for the purposes only of
an application under the Family Provision Act 1982).

(2) The application shall be supported by affidavit:

(& inForm9sg;

(b) where the deceased died on or after 1
November 1989 and he or she made any
informal testamentary document—of thename
and address of every person who isan affected
personinrelation to the estate of the deceased
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(©)

(d)

(designating as a disable person any person
who, in the plaintiff's opinion, is or may be a
disable person) or, where the name and
address of an affected person cannot be
ascertained, the best information the plaintiff
can give to assist in ascertaining the name,
address and identity of the affected person;

where the deceased died before 1989—of
search in the registry for and no evidence of
any prior applicationfor any grant or resealing;
and

which:

() if the deceased died before the
commencement of Schedule2.25 of the
Property (Relationships) Legislation
Amendment Act 1999—is in Form
103A sworn by the de facto wife or de
facto husband,;

(i)  otherwise—is in Form 103AA sworn
by the de facto spouse,

showing that the estate or part isrequired to be held in trust
for her or him.

(3) The application must be supported by:

(@

(b)

in the form prescribed, the consent of each
personwho isnot applying for agrant and who
Is entitled in distribution of the estate or
would, if the deceased had not left a de facto
wife, de facto husband or de facto spouse,
have been so entitled, to the grant being made
to the plaintiff, with an affidavit verifying the
consent endorsed on the document containing
the consent; or

an affidavit asto service:

(i)  withinthe State—not lessthan 42 days
before proceedings are commenced; or

(i)  outside the State—not less than three
months before proceedings are
commenced,
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upon each of those persons whose consent to

the grant is not filed of:

(i)  affidavits required by subrule (2) (a),
(b) and (d) duly sworn; and

(iv) noticein the prescribed form.

(4) The affidavits and notice referred to in subrule (3) (b)
shall be served:

(&  personaly; or
(b) by sending copies of them:

(1) in the case of service within
Australia—by certified mail to the
person to be served; and

(i) in the case of service outside
Australia—by registered post to the
person to be served,

and by obtaining from the postal authoritiesawritten
acknowledgment, purporting to be signed by that
person, of receipt of the certified or registered article.

(5) Rule 24A (5)—(8) apply to an application to which this
rule applies.

Evidence in support of application for administration
with will annexed

26. (1) An application for administration with the will
annexed shall be supported by:

(@ the affidavits and documents, so far as
appropriate, referredtoinrule24A, 25or 25A;
and

(b) the affidavits and documents which, if the
application were an application for probate of
the will, would be required by rule 24 (1) (a),
(b) and (c) and (2).
(2) Anaffidavit of the plaintiff pursuant to subrule (1) shall
be in Form 104.

(3) Where the executor or the executors named in the will
renounces or renounce probate in favour of the Public
Trustee, in the form prescribed, administration with the will
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(f)

(9)

(h)

annexed may be granted to the Public Trustee without the
consent or citation of any person.

(4) Where the deceased died before 31 December 1981

(&  paragraph 11 of Form 104 shall be omitted,;
and

(b) theaffidavit required by subrule (1) shall state
that the plaintiff will administer the estate of
the deceased according to law and will render
ajust and true account of the administration of
it to the Court within 12 months from the date
of grant.

Part 78 rule 28(5)
Omit the subrule.
Schedule D Part 1

Omit the matter relating to Act No 147, 1984, and insert
instead in the appropriate Columns—

Act No. 147, 1984; Property  Defacto ~ .....
(Relationships) Act 1984. relationships

Domestic ~  .....
relationships

Schedule F Index of Forms

(i)

(i)

Omit thereference to Form 98 and the matter relating
to it and insert instead, in the appropriate columns—
98. Affidavit of applicant for administration (P.
78, rr. 24A (1) (a), 25 (1) (8), 25A (2) (8)).
98A. Affidavit negativing existence of de facto
spouse (P. 78, r. 24A (1) (c)).
Omit the reference to Forms 100B, 101, 102 and 103
and the matter relating to them and insert instead, in
the appropriate columns—

101. Consent to administration (P. 78, rr.
24A, 25, 25A).
102. Administration bond (P. 78, rr. 24A,
25, 26).
Page 9
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108. Affidavit of surety (P. 78, rr. 24A, 25,
25A, 26, 34.)

(iii)  Omit the reference to Form 103B and the matter
relating to it and insert instead, in the appropriate
columns—

103AA. Affidavit relating to de facto
relationships (P. 78, r. 25A (2) (d)).

103B. Notice where the deceased leaves ade
facto wife or defacto husband (P. 78, r.
25A (3) (b) (iv)).

(1) Schedule F Form 90
Omit “defacto widow” and insert instead “de facto spouse’.
()  Schedule F Form 92A
Omit “Probate Division” and insert instead “Equity
Division”.
(k)  Schedule F Form 98
Omit the form and insert instead—

Form 98
P. 78, rr. 24A(2)(a), 25 (2) (a), 25A (2) (a).

AFFIDAVIT OF APPLICANT FOR ADMINISTRATION
On (date) |, (name, address and occupation) say on oath—
1. My full residential addressis (address).

2. | am (state relationship to deceased) of (name, occupation) late of
(place) who died on (date) aged (number) years and | believe that
thedeceased is(namein certificate of registration of death) referred
to in the certificate of registration of death which is annexed and
marked A"

3. | believe that the deceased did not leave a will or document
purporting to embody the testamentary intentions of the deceased
[where applicable except for (specify document)].

Page 10
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SN

10.

11.

12.

(State what searches have been made for a will or document
pur porting to embody the testamentary intentions of the deceased.)

The names, ages, relationship to the deceased and entitlements of
the persons entitled in distribution of the estate of the deceased
are—(state these).

(State the facts establishing that the persons named in paragraph
5 are the persons entitled in distribution of the estate. Annex
appropriate certificate evidence).

The deceased | eft assets within New South Wales.

I am not an undischarged bankrupt, | have not assigned or
encumbered my interest in the estate and | am over 18 years of age.

If I am granted administration of the estate of the deceased—
(@ 1 will administer the estate according to law; and
(b) 1 will—
(1) verify and file; or
(i)  verify, fileand pass,
my accountsrelating to the estate of the deceased within 12 months
from the date of grant [where neither paragraph (a) nor (b) of

section 85 (1AA) of the Probate Act applies, add if so required by
the Court].

[Where the deceased resided at the date of his or her death in the
Sate Notice of this application was published on (date) in the
(name), which is a newspaper circulating in the district where the
deceased resided at the date of { hisor her} death, evidenced by the

tear sheet annexed and marked ""B".]
or

[ Where the deceased did not reside at the date of his or her death
inthe State Notice of thisapplication was published on (date) inthe
(name), whichisaSydney daily newspaper, asevidenced by thetear
sheet annexed and marked " "'B".]

A statement of all assets of the deceased of which | am presently
aware isannexed and marked ""C”. | will disclose to the Court any
other asset which comes to my notice.

(The statement shall be in Form 96)

Theliabilities of the deceased of which | am presently aware are as
follows—
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Date

LIABILITIES

Name of Description of Estimated or known amount
creditor, etc. liahility

Secured Unsecured

(date liability $ $

incurred
eg 3-8-93)
(date)

13.

14.

15.

16.

(name) (description) (amount)
(name) (description) (amount)

(total) (total)

The estate has a gross value of $ (amount) and a net value of $
(amount).

[Where Part 78 rule 25A applies

The names, ages and relationship to the deceased of the persons
who, if the deceased had not left a de facto spouse*, would have
been entitled in distribution of the estate are—(state these).

(State the facts establishing that the persons named in paragraph
14 are the per sons who would have been entitled in distribution of
the estate. Annex appropriate certificate evidence.)]

| am not aware of any circumstances which raise doubt as to my
entitlement to agrant of administration of the estate of the deceased
[where applicable except for (specify matter)] .

Sworn at O
O
O

before me H
(* If deceased died before the commencement of Schedule 2.25 of

the Property (Relationships) Legislation Amendment Act 1999,
substitute de facto wife or de facto husband.)
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Form 98A
(Affidavit negativing existence of de facto spouse)

P. 78, rr. 24A (2)(c).
On (date) | (name, address and occupation) say on oath—

Sate the facts showing the competency of the deponent to make this affidavit,
for example—

1. | am the widow of the deceased.

2. | lived with the deceased up to the time of his death and for a
continuous period of .... years beforehand.

Sate the facts complying with Part 78 rule 24A (2) (c) for example, where the
widow is the deponent and the following is true—

3. Thedeceased did not leave any person who at the time of his death
wasapartner with himin adefacto relationship within the meaning
of section 4 of the Property (Relationships) Act 1984.

4. | am aware that sections 4 and 5A of the Property (Relationships)
Act 1984 are asfollows:

(Here set out the sections)

Sworn at 0
0
U
before me H

()  Schedule F Form 101
Omit the Form and insert instead—

Form 101
P. 78, rr. 24A, 25, 25A.

CONSENT TO ADMINISTRATION

[, (name) of (place) labourer am (state relationship) of (name) late of (place)
labourer. | am over 18 years of age. | am not an undischarged bankrupt and |
have not assigned or encumbered my interest in the estate of the deceased.

| consent to letters of administration being granted to (name) who is (state
relationship) of the deceased (where applicable and to administration bond
being dispensed with).
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[ Where the estate or partisrequired to be held in trust for a de facto spouse*
of the deceased, add—

| have read the Affidavit of the Applicant for Administration and understand
how the entitlement of the defacto spouse* affectsthe distribution of the estate
of the deceased.]

Dated: (date)

Sgned in the presence

of

I o

[* If deceased died before the commencement of Schedule 2.25 of the Property
(Relationships) Legislation Amendment Act 1999, substitute de facto wife or
de facto husband.]

AFFIDAVIT OF WITNESS TO CONSENT
On (date) I, (name, address and occupation) say on oath—

1. The above document was signed in my presence on (date) by
(name).

2. Thesignatures(set these out) arerespectively my signature and that
of (name of person consenting).

Sworn at O
[
O
before me H

(m) Schedule F Form 102
Omit “rr. 25,” and insert instead “rr. 24A, 25,”.
(n)  Schedule F Form 103

Omit “P. 78, rr. 25, 25A, 26, 34.” and insert instead “P. 78,
rr. 24A, 25, 25A, 26.”

(o) Schedule F Form 103B
Omit the form and insert instead—
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Form 103AA

(Affidavit relating to de facto relationships)

P. 78, 1. 25A (2) (d).
AFFIDAVIT

On (date) | (name, address and occupation) say on oath—
1. The deceased {l€ft or did not leave} a{husband or wife}

2. Atthetime of death of the deceased [ and, where either s. 61B (3A)
(a) of the Probate Act applies(deceased leaving a husband or wife)
or s. 61B (3B) (a) of the Probate Act applies (no husband or wife
but issue) add and for acontinuous period of not lessthan two years
prior to the death of the deceased] —

(& | was the sole partner with the deceased in a de facto
relationship; and

(b) 1 wasnot apartner in any other de facto relationship.
[ Where the deceased | eft a wife or husband, add; and

(c) the deceased did not, during the whole or any part of that
period, live with the person to whom the deceased was
married.]

3. (Satethefacts showing that the deponent is a person for whomthe
estate of the deceased or part thereof isrequired to be held intrust,
including dates and periods of the relationship, places where the
partners lived together, financial and property matters, children
and so on).

4. Inthisaffidavit “defacto relationship” hasthe same meaningsasit
has in the Property (Relationships) Act 1984. | am aware that
sections 4 and 5A of that Act are as follows:

(Here set out the sections)

Sworn at

I o

before me:
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Form 103B

(Notice, where the deceased |eaves a de facto wife or de facto husband or de
facto spouse)

P. 78, . 25A (3) (b) (iv).

NOTICE OF APPLICATION FOR ADMINISTRATION
To: (name and address: )

After (42 days or 3 months: see Part 78, rule 25A (3) (b)) from the
date of service of this notice on you, an application for a grant of
administration of the estate of the deceased will be made by (name).
Thereisaclaim that the deceased |eft a de facto spouse*, (name).
Served on you with this notice are—

(8 affidavitssettingout factsrelatingto thedefacto relationship
claimed and other matters;

(b) an affidavit showing the assets and liabilities of the estate
and the persons who are entitled in distribution of the estate
and who would, if the deceased had not left a de facto
spouse* have been so entitled.

If you do not oppose the application, the Court may grant
administration to the applicant who may then be at liberty to
distribute in due course to the de facto spouse* the estate or part of
the estate to which sheis entitled.

If the deceased did not |leave a de facto spouse* and you were
entitled to the estate or part, you may have been entitled to a grant
of administration of the estate of the deceased.

Dated:

(signature)

Solicitor for the applicant.
(address for service)

(or asthe case may be)

(* If deceased died before the commencement of Schedule 2.25 of the Property
(Relationships) Legislation Amendment Act 1999, substitute defactowifeor de
facto husband.)
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(p)  Schedule F Form 106F
Omit “Probate Division” and insert instead—
Equity Division
Probate

5. Theamendmentscontained in paragraphs4(b)—f) and (h)—(p) shall
commence on the date when Schedule 2.25 of the Property
(Relationships) Legislation Amendment Act 1999 commences.

6. The Supreme Court Rules 1970 are amended as follows—
SCHEDULE E
(i)  Omit thereference to Part 14 and the matter relating to it.

(i)  From the reference to Part 14A, omit “6” and insert instead
“4D(b)".

~ EXPLANATORY NOTE
(This note does not form part of the rules).

1 The object of the amendment contained in paragraph 2 isto—

(8  assign proceedings under the Protection of the Environment
Operations Act 1997 to the Common Law Division;

(b)  requireastatement in summary form of the general nature of
facts and circumstances relied on where an application is
made for certain orders under that Act; and

(c)  prescribeamaster or registrar asan officer for the purpose of
s235(2)(a) of that Act.

2 The object of the amendment contained in paragraph 3(a) is to
require parties to reduce to writing and lodge with the court an
agreement under s23 of the Fair Trading Tribunal Act 1998 and any
other Act that allows transfer to the Court by agreement.

3 Theobject of theamendment contained in paragraph 3(b) isto adapt
the wording of arule (dealing with contempt of atribunal) to s 39
of the Fair Trading Tribunal Act 1998.

4 The objects of the amendment contained in paragraph 3(c) are to
omit areference to arepealed Act and to assign proceedings under
ss61 and 62 of the Fair Trading Tribunal Act 1998 to the Common
Law Division and include them in the administrative Law List.
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5 The object of the amendment contained in paragraph 4 is to adapt
formsand rulesrelating to deceased estates to the changes made by
the Property (Relationships) Legislation Amendment Act 1999 and
to amend references to the superseded name of the Property
(Relationships) Act 1984.

6 The objects of the amendments contained in paragraph 6 are to—
(8  omit anincorrect reference to Part 14;

(b)  to replace an incorrect reference to Part 14A rule 6 with a
reference to Part 14A rule 4(1)(b), which will enable the
power of the Court to make orders transferring proceedings
to the Equity Division and entering themin the Construction
List in certain circumstances to be exercised by registrars.

M A Blay
The Secretary of the Rule Committee

BY AUTHORITY
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