Act No. 18, 1905.
An Act to amend the Small Debts Recovery s dems

RECOVERY

Act, 1899 ; to provide for the collection of  (Awemrsa,
fees in a cour’r of petty sessions; and for
purposes consequent thereon or 11101(1011’[:1]
thereto.  [28th September, 1905, ]

J)]u it enacted by the King's Alost Excellent Majesty, by and with

the adviee and consent of the Legislative Council @ and Le eislative
Assembly of New South Wales in Parliament assembled, and hy the
‘mth(nl’r'\ of the same, as follows :—

Preliminary.

1. This Aet may he cited as the “Small Debts Recovery sho title.
(Amending) Act, 1905, » and shall come into force on the first day of
October, one thous‘md nine hundred and five, and shall be construed
with the Principal Act.

2. In this Act— Definitions.

“ Admitted set off” means set off admitted by the plaintill at the
time he brings the action.

“ Principal Act’ means Small Debts Recovery Act, 1899.

“ Stipendiary magistrate ” includes a deputy stipendiary magis-
trate.

Other expressions have the meanings given to them in the
Principal Act.

8. The xcetions and subseetions of the Principal Act mentioned Repeal.
in Schedule One to this Act are repealed :

Provided that such repeal shall not affect any rules made under
that Act.

D Jurisdiction.
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Jurisdiction.

4, (1) The jurisdiction of a court established or to be established
under the Principal Act anyvwhere in New South Wales is extended to
include any action for the recovery of any debt or liquidated demand
not exceeding fifty pounds, whether on halance of account or after
admitted set-off or otherwise.

(2) Section twenty-three of the Principal Aet is amended by
inserting the words ¢ fifty pounds” instead of the words *ten
pounds’ in that section.

(3) Provided that where the debt or liquidated demand
exceeds thirty pounds, such jurisdiction shall be exercised only by a
stipendiary or police magistrate sitting in some place appointed in
that behalf by the Governor.

(4) Provided also that this scetion shall not apply to the
jurisdiction of onc justice of the peace under section eight of the
Prineipal Act.

5. Subsection three of section eleven of the Principal Act is
amended by inserting the words “six years” instead of the words
“ three years” in that subsection.

6. Any doctor of medicine or other legally qualified medical
practitioner may sue for the recovery of any fees or other remuneration
as such practitioner in like manner as any surgeon or other person may
suc for the recovery of any debt or demand under the Principal Act
and this Act.

Default summons and procedure thereon.

7. Inany action in a court for the recovery of a debt or liquidated
demand with or without interest, the plaintiff may, in licu of the
summons mentioned in the Principal Aect, cause to be issued a
summons in the form preseribed by rules made under this Act, and
until such rules are made, such summons may be in the form of a
default summons in the present District Court rules, mutatis mutandis,
or as near thereto as practicable.

8. A default summonsshall when practicable be served personally
on the defendant:

Provided that where prompt personal service cannot be effected
on a defendant, and a stipendiary or police magistrate is satisfied by
aflidavit that reasonable cfforts have been made to effect such service,
and that—

(a) the defendant wilfully evades service of the summons; or
(b) the summons has been served in the manner directed by the
Principal Act in respect of a summons under that Act,
such magistrate may order, on such conditions as may be thought fit,
that the plaintiff may proceed as if personal service had heen effected.

9.
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9. Notice of the grounds of defence to an action in which a ciround of defence
default summons has been issued shall be in writing in the form ‘1g(l"’foé““‘l‘ti‘tr':;stm.
preseribed, signed by the defendant or his attorney, and shall, together
with an affidavit Vu'lf}mw it, or stating such facts as the court in the
circumstances deems sufficient in that behalf, be filed in duplicate
with the registrar,

The registrar shall forthwith communicate any ground of Dustrict Courts Act,
defence so filed to the plaintiff or his attorney by posting” the notice to 1201 = 62 (-
or by leaving at his residence or usual place of abode or husiness.

10. If, in such action, the defendant does not within ten days sudgment in
after personal service on him of a default summons, or where serviee default of defence.
has not heen personal within fourteen days after leave to proceed as Thd-= 54
aforesaid, file notice of grounds of defence and affidavit as aforesaid,
the pLuntJﬂ_ within three months after the expiration of the time for
filing such notice, upon filing an aflidavit of personal service, or of an
order of leave to proceed, and an account of what he claims to be due
to him verified by the oath of the plaintiff, his attorney or agent, may
have judgment entered up by the court or registrar against the
defendant for the amount of the claim, and a sum for costs to be
presceribed. Where judement has heen entered up by the cowrt orv
the registrar under this seetion, the court may, on the application of
the defendant, direct the said amount and costs to he paid at such
times and by such instalments as it may think {it.

11. Where in any such action the defendant has filed a notice Trial.
of grounds of defence and aflidavit as aforesaid, the action shall go to
trial at the next sittings of the court held not less than four clear days
after the day on which such notice was filed.

12, The defendant may at any time hefore judgment, file with Defence lodged after

the registrar notiee of umumls of defence and affidavit as aforesaid. “Z“;
. ud. 3. 53,
When such notice and aflidavit are filed after the time

mentioned in section ten, the defendant may be let in to defend—
(a) il the plaintiff consents in writing thereto ; or
(b) Dy leave of the court upon filing an affidavit disclosing a
defence on the merits and satisfactorily explaining the neglect,
and upon such terms as the court thinks fit.

Selting aside of judgment.

13. The court, on suflicient cause being shown at the next sudgment may bo
sitting of the court or otherwise, may, on such terms as it thinks fit, st aide.
set aside any judgment entered up in the absence of the defendant,
or for negle ¢t to file notice of grounds of defence and any execution
thercupon, aud let in the de fendant to defend,

NOH-(I])])C’(()'(M?(’/}
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Non-appearance of plaintiff.

Where plaintiff does 14. If the plaintift does not appear in any action, and the
pobuppear hemay qofendant appears according to the summons, the court may nounsuit

the plaintift or enter a verdict for the defendant.

Judgment on confession or agreement.

Statement of 15. (1) In any action—
confession or ¢ . N . .
agreement may be (a) the defendant may sign a statement confessing the amount of

made, signed. the debt or demand for which the plaint has been issued, or

any part thereol : or

(b) the plaintiff and defendant may sign & statement of any
agreement upon the amount of such “debt or demand, and of
the terms and conditions upon which the same is to he paid
or satistied.

(2) Any such statement shall be signed in the presence of
the registrar of the court in which such plaint has been entered, or of
an a,ttornev or a justice of the peace.

by registmaromd 16. The registrar shall reeeive such statement of confession or
Yy registrar anc . 9
fadgment entercd up. AgTCEMeENt as aforesaid, and shall, as soon as convenient thereafter,

Gend notice of any such eonfession to the plaintifl.

On such statement heing so received, and on proof by affidavit
of the signature or signatures of the party or parties who signed such
confession or agreement where such signature or signatures were not
made in the presence of the registrar, the court or registrar may enter
up judgment in the terms of such statement.

Judgment where several defendants.

Where judgment 17. In any action for a debt or liquidated demand, judgment
given against some . : 4091  Ore WO ‘oo dan b
only of defendants. by default or confession agan}s_t one or more .Of sever al delendants
shall not preclude the plaintift from proceeding to judement and
issuing exccution against any other defendant or defendants, exeept

n so far as satlcidctlon by any of them operates in favour of all

Frecution.

Execution in six 18. During the lives of the parties to a judement in any
yearswithout revival. gourt, or those of them during whose lives execution m: v at present
Cﬁj Act, 1899, jssue within a year and a day without a seire facins, and within

six years from the recovery of the judement, execution anay issue

without a revival of the ]udﬂ’mult

Interpleader
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Interpleader.

19. Any application under section forty ot the Principal Act
to call hefore the cowrt the party issuing any process and the
claimant of any goods or chattels taken in exceution under such
process, and any order thereupon may, in the absence of the court, be
made to and granted by the registrar or a justice of the peace. Such
order so made shall be of the same effect as if made by the court; and
the court shall thereupon pronounce its decision and make its orders
in accordance with the said section.

20. (1) Where, under scetion forty-two of the Principal Act,
third person claims any property levied upon, and such claim i
deposed to as in that section provided, the following additional things,
or one of them, shall be done by the celaimant hefore the property is
released from exceution—

(a) he may deposit with the hailifl an amount equal to the value
of the property, such amount to be paid by the bailift into
court {o abide the decision of the court upon the elaim; or

(b) he may give to the bailiff security to the valuce of the property.

(2) Tlm amount of such value and the nature of such
security shall be agreed upon hetween the elaimant and the bailifl, or
in ease of difference shall be determined by some competent person
appointed by the registrar, and the (o\t\ (if any) of such determination
shall be 1).11!1 by the elaimant and, if the cowrt so orders, may he
added to the costs of the levy.,

Change of cenue.

21, (1) If acourt issatisfied that any action or other proceeding
therein pending can be more conveniently or fairly tried or determined
by some other court, it may order that the venue be changed, and that
the action or proceeding be sent for hearing to such other court.

(2) Tf a court or any member of a court is interested in
the matter of any action or proceeding pending in such court, it shall
not hear and determine the action or proceeding exeept with the
consent ol the parties, and shall at the request of the plaintifl’ order
that the venue be ehanged, and that the action or proceeding he
sent for hearing {o the neavest court at which it may conveniently be
tried or determined.

(3) Where a venue is changed, the vegistear shall Torthwith
transmit by post {o the regisirar of the (*mut to which the action or
pl'()uulm“ is to he sent tor hearing all documents in his possession
relating to the action or proceeding.

(1) Such last-mentioned court shall appoint a day for
the hearing, notice whereol shall he sent by the registrar, by ])()st or
otherwise, to the parties, and shall hear and determine such action or
proceedm(r. Court
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Court fees.

22. The provisions of sections thirty-four, thivty-five, thirty-six,
and thirty-seven of the Supreme Court and Circuit Courts Aet, 1000,
relating to the collection of the fees to he demanded and paid in the
Supreme Court, shall mutatis mutandis apply to the fees to be demanded
and paid in any cowrt of petty sessions acting within the jurisdiction
conferred by the Principal Act and this Aect.

23. (1) No Court fees, except fees in respeet of the copying of
documents, payable to a registrar shall be charged to or payable by
the Government of New South Wales or any department or board
whose expenditure is paid out of the Consolidated Revenue Fund.

(2) But the said Government department or board may
include the amount of such fees in any costs which it may be entitled
to receive from any person, and may recover the same as if such fees
had been charged and paid; and when recovered such fees shall he
paid to the re(rlstr w and accounted for by him as directed by the
Audit Act, 1902.

24. In all actions or proceedings in a court, the court may
award to the successful party, by way of costs for court process and
attendance of witnesses, such sum as in its discretion it thinks fit,

Attachment of debts.

25. Any application under section forty-four of the Principal
Act to examine a judgment debtor, and any order thereupon may,
when the court is not sitting, be made to and granted by the registrar
thereof or a justice of the peace.  Any such order so made shall he of
the same effect as if made by the court, and the court shall cause such
debtor to be examined under the said seetion.

26. Any application under section forty-six of the Principal
Act, and any garnishee order and any directions thereunder, and any
summons under section forty-seven of the said Aet may, when the
court is not sitting, be made to and granted by the 1'(\0“1511':11' thereof or
by a justice of the peace.  Any such order, dircetion, or summons so
made shall be of the same effect as if made by the court.

LFreculion.

27. (1) Where a judgment or order of a court of petty sessions
for the payment of money has been given, signed, or made in favour of
any person, the registrar, upon the application of such person or of his
solicitor or agent, shall, on proot that a warrant ol execution on such
Judgment or order has been returned unsatistied in whole or in part,
issue and deliver to such person, solicitor, or agent, a certificate in the
form of Schedule Two or to the like ¢ lect, and s]mll make o minute or
memorandum thercof against the entry of the judgment on the cause list.

(2)
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(2) Such person may file or cause to be filed the said certifieate may be
certificate in any district court having jurisdiction within the district filed in district court.
of such court of petty sessions, or ha\'lng jurisdiction where the
judgment debtor resides.

(3) Thercupon, without any further or other process, exeect- Exccution may issue
tion may be issucd out of such district court in the same manner as°utof districtcourt.
upon a 1udo'mont or order of such court for the sum mentioned in
such certificate to be unpaid, together with the fees paid for the
certificate to the rvegistrar of the court of petty sessions and the fees
paid in the district court for filing the certificate and issuing execution,
and the preseribed sum for costs.

(4) After theissueof such certificate no further proceedings No further
shall he taken in the court of petty sessions in respeet of such 13;"12(?&‘;"s‘gli:)‘n:o““
judgment or order.

(5) When such certificate has been filed in the distriet provisions of District
court all the provisions of the District Courts Act, 1901, relating to tourts Act toapply.
proceedings consequent on a judgment or order given or made in a
district court shall apply as if the judgment or order of the court of
petty sessions were a judgment or order of the district court.

Lales.

28. The Governor may make gencral rules to be in foree in Rules made by
the several districts for carrying out the provisions of this Act, and Governor.
the procedure and practice of courts of petty sessions under this Act
and the Principal Act, and may in and by such rules alter any forms
in any Schedule to this or the ]’rmup‘ll Alet.

Such rules shall have the same foree and effect as if they formed
part of this Act.

Formal amendments in Principal Act.

29. Section sixteen of the Principal Act isamended by inserting Amendment of
the words ““or a duplicate thercof 7 next after the word “ summons 7 section 10,
in that scetion.
80. Subscctions one and two of section cighteen of the Prineipal Amendment of
Act are amended by inserting the words “ carries on business or” coction 18
before the words usually resides ”” in those subsections.
31. The following amendments are made in sections nineteen Amendments of
and twenty of the Punclpal Act:i— scctions 10 and 20.
(a) The words “persons jointly liable” are substituted for the
words ““joint defendants” where occurring in subscections
one, two, and three of scetion nineteen, or in any subsection
of section twenty.
(h) The words “pormn jointly liable” are substituted for the
words ““ joint defendant or joint defendants” in subsection
four of scction nineteen. (e)

43
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(¢) The word “person” is substituted for the word ‘“ defendant ”
in subsections one, two, and three of section nincteen, and
in any subsection of section twenty.

(d) The words “any one of ” are substituted for the words “any
of ”’ in subsection one of section nineteen.

(¢) The words “in the action” are substituted for the words ““in
the defence ” in subsection three of section nineteen.

SCHEDULES.

SCHEDULE ONE.

Sections and subsections of the Principal Act repealed.

Subscction one of section twenty-one.
Subsection two of section twenty-two.
Section twenty-eight.

Section thirty.

Section sixty-five.

SCHEDULE TWO.
THE SMALL DEBTS RECOVERY (AMENDING) ACT, 1905.

Certificate of unsatisfied execution on a judgment or order.

In the Court of Petty Sessions
for the district of
e — e o
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T certify that this certificate correctly and fully sets forth the particulars of the
judgment (or order) and of the retwn unsatisfied of execution issued on such judgment
(or order) therein described of the Court of Petty Sessions for district of )
sitting under the Small Debts Recovery Act, 1899, and the Acts amending the same.

Dated this day of , 19 . ADB,
Registrar.

Act



