
A c t N o . 34, 1902. 

A n A c t t o c o n s o l i d a t e c e r t a i n e n a c t m e n t s r e ­
l a t i n g t o l ega l p r o c e d u r e . [20th August, 1902.] 

BE it enac ted by t h e K i n g ' s Most Exce l l en t Majesty, by and wi th 
t he advice and consent of t h e Legis la t ive Council and Legislat ive 

Assembly of N e w South Wales in P a r l i a m e n t assembled, and by the 
au thor i ty of t h e same, as fo l lows:— 

1. This Ac t m a y be cited as t h e " Genera l Legal P rocedure 
Ac t , 1902 . " 

2. (1) T h e enac tmen t s men t ioned in t he First Schedule, to t he 
e x t e n t the re in expressed, a re hereby repealed. 

(2) 



(2) All ru les m a d e u n d e r t he au tho r i t y of a n y A c t hereby 
repealed, a n d in force a t t he t ime of t h e passing of th is Act , shall be 
deemed to have been made hereunder . 

8. E v e r y writ , summons , rule , or order of the Supreme Cour t 
r equ i r ing service may be served by the Sheriff or his deput ies , or by 
any o ther person. 

4. (1) The J u d g e s of the Supreme Cour t may by ru le empower 
any commissioner of the said Cour t for t ak ing affidavits, unde r such 
regula t ions as t hey t h i n k proper , to receive any praecipe for and to 
issue a n y wr i t of s u m m o n s of t h e said Court a t any ci rcui t town now 
or hereafter to be appointed, and also any writ of subpoena to give 
evidence in any case, civil or cr iminal . 

(2) Every such wri t shall be r e tu rnab le in t he Supreme 
Cour t a t Sydney, and every such praecipe shall , as soon as convenient ly 
m a y be after t h e issue of t h e wr i t to which the same; relates , be 
t r ansmi t t ed by t h e commissioner who received the same to t he office 
of t he P r o t h o n o t a r y of t he said Cour t . 

5. I n al l p leadings and proceedings the word " S t a t u t e " or 
" A c t , " used to indica te an e n a c t m e n t , shall mean and inc lude a n A c t 
or an Imper i a l Ac t , as t he context or the case may requi re . 

6. W h e n e v e r a power is conferred or a du ty imposed by any 
A c t or I m p e r i a l A c t upon any person by v i r tue or in t he exercise of 
any publ ic office or employment , and such person is sued in respect of 
a n y t h i n g done by h i m which he shal l al lege to have been done in 
p u r s u a n c e thereof, he may plead the general issue (with or w i thou t 
any o ther p lea or pleas) , and give the special ma t t e r in evidence unde r 
t h a t plea, a n d if he succeeds in t he action he shall recover costs as 
be tween a t t o r n e y and cl ient : 

P rov ided t h a t h e shall, a t t he foot of his plea, s ta te t h e pa r t i cu la r 
A c t or Imper i a l Ac t , and section or sections upon which he in tends to 
r e l y ; a n d no o ther enac tmen t s shal l a t t h e t r ia l be relied on by h im. 

7. I n all act ions b r o u g h t by executors or adminis t ra tors in r i g h t 
of the i r tes ta tor or in tes ta te , such executors or admin is t ra to rs (unless 
t h e Cour t or a J u d g e otherwise orders) shall be liable to pay costs to 
t he defendant in case of being nonsui ted or a verdict passing agains t 
t h e m , and in all o the r cases in which they would be l iable to costs if 
su ing upon a cause of act ion acc ru ing to themselves in the i r own r ight , 
and t h e defendant shall have j u d g m e n t for such costs accordingly. 

8. N o wager of law shall be allowed, and actions of debt shal l 
be ma in t a inab l e on simple con t rac t agains t executors or adminis t ra tors . 

9. If any defendant in an act ion or a simple con t rac t pleads any 
m a t t e r in a b a t e m e n t to t he effect t ha t any o ther person or persons 
o u g h t to be jo in t ly sued, and issue is joined on such plea, and i t appears 

a t 



a t t h e t r ia l t h a t t he act ion could no t by reason of any S t a tu t e of 
L imi ta t ions he main ta ined against such o ther person or persons or any 
of t h e m , t he issue joined on such plea shal l be found against t h e pa r ty 
p leading t h e same. 

10. The Sup reme Cour t may, in every case in which t h e ends 
of jus t ice appear to render t h a t mode of inqui ry expedient , in any 
b r a n c h of its ju r i sd ic t ion— 

(a) d i rect t h e t r ia l by a j u r y of any feigned issue or i s sues ; and 
(b) m a k e all such orders and issue all such wr i t s and cause all such 

proceedings to be had and t a k e n as t h e Cour t t h inks necessary 
for t h a t purpose ; and 

(c) u p o n t h e finding of such j u r y (unless a new t r ia l is for a n y 
sufficient reason ordered) , give such decision and m a k e such 
decree or pronounce such j u d g m e n t in t h e cause or m a t t e r 
pend ing before t h e m as jus t ice seems to require . 

11. I n al l cases where t h e Supreme Cour t or a J u d g e thereof is 
au thor i sed to direct t he t r ia l of any feigned issue, such Cour t or J u d g e 
m a y impose such condit ions on the par t ies respectively, and direct such 
admissions to be m a d e by t h e m or e i ther of t h e m for the purpose of 
such t r ia l as t h e Cour t or J u d g e t h i n k s lit, and for t h e purposes 
aforesaid m a k e all such orders as m a y be necessary. 

12. (1) I n every case where a n y Cour t of law or equ i ty desires 
to have any quest ion of fact decided by the j u r y , such Cour t m a y direct 
a wr i t of s u m m o n s to be sued out , by such person or persons as t h e 
Cour t t h i n k s o u g h t to be plaintiff or plaintiffs against such person or 
persons as t h e Cour t t h i n k s ough t to be defendant or defendants 
the re in , in t h e form set for th in t he Second Schedule to th is Act , wi th 
such a l te ra t ions or addi t ions as such Cour t m a y t h i n k proper. 

(2) Thereupon all t h e proceedings shal l go and be b r o u g h t 
to a close in the same m a n n e r as proceedings unde r a feigned issue. 

13. (1) I n al l cases where by any law t h e Supreme Cour t or a 
J u d g e thereof is empowered to direct or au thor i se t he t r ia l of a feigned 
issue for t h e de te rmina t ion of a n y ques t ion of fact, such Cour t or J u d g e 
m a y direct or allow the s t a t e m e n t of a special case for t he opinion of 
t he Cour t on a n y m a t t e r of law. 

(2) On the decision of any such case the Cour t m a y m a k e 
such order or orders in t h e ma t t e r , and give such adjudication, or cause 
such j u d g m e n t to be entered the re in as t h e Cour t t h i n k s fit. 

14. N o J u d g e of t h e Sup reme Court , jus t ice of t he peace, or 
other i n h a b i t a n t of t he ci ty of Sydney, or of any incorporated t o w n 
or city, d i scharg ing any jud ic ia l or civil funct ions whatever shal l be 
disabled from ac t ing in the due d ischarge a n d execut ion of his 
respect ive dut ies by reason of his be ing a m e m b e r of the corporat ion 

in teres ted ; 



i n t e res t ed ; and any such J u d g e , no twi ths t and ing t h a t he is a m e m b e r 
of such corporat ion, m a y sit, de termine , or otherwise adjudicate on 
the m a t t e r s b rough t before h i m connected wi th t h e said corporat ion 
as in a n y ordinary case of the l ike n a t u r e ; and any person named 
as j u r o r or assessor may act as such j u ro r or assessor in any such 
p roceed ing ; and any jus t ice of t h e peace of a n y incorporated town 
may ac t as just ice in l ike m a n n e r as if he had no t been direct lv or 
indirect ly interested in the concerns of such corporat ion. 

S C H E D U L E S . 

F I R S T S C H E D U L E . 

Reference to Act. Title or short title. Extent of r e p e a l . 

4 Wm. I V N o . 1 7 

4 Vic. N o . 6 

4 Vie. No. 2 2 . . . 

5 Vic. N o . 9 

6 Vic. N o . 1 8 . . . 

1 3 Vic. No . 3 4 . . . 

1 4 Vic. N o . 9 . . . 

2 2 Vie. N o . 1 2 . . 

2 9 Vie. N o . 18 . . . 

A n Act for adop t ing and applying a cer ta in 
A c t of Pa r l i amen t for r ende r ing a wr i t ten 
memorandum necessary to t h e validity of 
cer ta in promises and engagements . 

An Act to consolidate and amend the laws 
re la t ing to act ions agains t persons absen) 
from the Colony, and agains t persons sued 
as jo in t cont rac tors . 

A n A c t to provide for t he more effectual 
adminis t ra t ion of jus t ice in N e w South 
W a l e s and its dependencies . 

A n A c t for t he fu r the r a m e n d m e n t of the law 
and for t he be t t e r advancement of just ice. 

A n A c t to remove doub ts in respect to t he 
exercise of certain powers by the Councils 
of t he Ci ty of Sydney and town of Mel­
bourne , and to declare t he competency of 
witnesses and the jur isdic t ion of magis t ra tes 
in cer ta in cases within the same. 

A n Ac t to make fur ther provision for the issue 
and service of process in t he Supreme 
Cour t . 

A n Act to amend the law concern ing games 
and wagers . 

A n Ac t to amend and extend the Ac t passed 
for shor ten ing Acts of the Legis la ture . 

A n A c t to make fu r the r provision for t he 
issue of process a t c ircui t towns . 

So much of t he Act 
as adopts sec. 2 of 
9 Geo. I V , c. 1 4 . 

The unrepea led 
por t ion . 

The unrepealed 
por t ion . 

Sect ions 2 1 , 2 8 , 2 9 , 
and the unre ­
pealed por t ion of 
section 4 2 . 

Section 1 . 

The whole. 

The unrepealed 
por t ion . 

Sections 7 and 9 . 

The whole. 
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S E C O N D 



S E C O N D S C H E D U L E . 

I n t h e Supreme Cour t of New South W a l e s 
[or any ivferior Court]. 

N e w South W a l e s to wit (or such o the r venue as may be d i rec ted) . 
W H E R E A S A . B . affirms and C.D. denies [here state fully the fact or facts in issue], and 
the J u d g e s of t he Supreme C o u r t of N e w Sou th W a l e s [or suck other Court, & c ] , are 
desirous of ascer ta in ing the t r u t h by the verdict of a j u r y , and both par t i es p ray t h a t 
t he same may be inquired of by t he count ry . 


