No. XI.

Disznass axo An Act to regulate Distresses for Rent and
" Replevins. [19th December, 1851.]

Preamble. ITEREAS doubts exist whether it is lawful in this Colony to
sell any goods or chattels distrained for rent and it is expedient
to remove such doubts and to regulate the manner of making such
distress and sale in future as well as the mode of commencing and
conducting actions of replevin in cases of distress for rent Be it there-
fore enacted by IIis Excellency the Governor of New South Wales
No landlord to dis. With the advice and consent of the Legislative Council thereof That
train except | M0 person to whom any rent shall be due shall distrain any goods or
Dailifl authorized py chattels for such rent except by himself personally or by his agent or
written warrant. — hailiff then duly authorized by warrant under his hand or under the
‘Thand of his Attorney duly constituted such warrant to be in the form
or to the effect of the Schedule hereunto annexed and marked with
the letter A Provided always that whenever the person signing such
warrant shall be unable to write his name his signature shall be
attested by a Justice of the Peace an Attorney at Law or a Clerk of
Petty Sessions.

Bailiff to procure 2. And be it enacted That every person making any such
;”f&'rgi’fe 1;;,2‘;%‘;,;@*:3 distress as the agent or bailiff of another shall first procure from such
person distrained on. person two copies of the before mentioned warrant both of which shall
be signed as aforesaid and shall deliver one of such copies at the time
of making the distress to the tenant or owner of the goods distrained
or to some person for him resident at the place where the said distress
shall be made and in case there shall be no person at such place with
whom such copy can be left as aforesaid then such bailiff or agent
shall give such copy to the said tenant or owner at any time afterwards

on demand within one month after the making of such distress.

Person distraining 3. And be it enacted That every person making any distress for
to forthwith make  pent ghall forthwith make out a written inventory in the form or to
out and deliver .

inventory. the effect of the Schedule hereunto annexed and marked with the letter

B of the goods distrained which inventory shall be dated on the day of
such distress and shall be signed by the person making the same and
shall be thereupon delivered to the tenant or owner of the goods so
distrained or to some person for him resident at the place where the
said distress shall be made and in case there shall be no person at such
place with whom such inventory can be left as aforesaid then such
inventory shall be posted on some conspicusus part of the premises on
which the distress is made and such person so distraining shall give
such inventory to the said tenant or owner at any time afterwards on
demand within one month after the making of such distress.
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4. And be it enacted That where any goods or chattels shall he onds distrained for
distrained for any rent and the tenant or owner of the goods so !Snfmay (lip:f;‘t‘lon
distrained shall not within five days next after such distress taken of five days.
replevy the same with suflicient security to be given to the Sheriff’ or
his Deputy or to any Justice of the Peace according to law then in
such case after the expiration of the said five days the person distrain-
ing shall and may cause the goods and chattels so distrained to be
sold by public auction by a dmy licensed auctioneer or by a Sherift’s
bailiff or a bailiff of some Court of Petty Sessions or Court of' Requests
for the best price that can be gotten for the same towards satisfaction
of the said rent and the charwes of the said distress and sale and the
overplus if any shall be forthwith handed over to the said tenant or
owner and a full and true account in writing of every such sale shall
in every casc be given by the person making the distress to the tenant
or owner on demand Provided always that nothing herein contained Not to apply to
as to the time of sale shall apply to any corn grass hops roots fruits z,‘l’,:;"'vﬁf,‘}“:t]‘t'i‘l‘,’fc‘F_}“'

pulse or other product whatsocver w hich shall be erowing at the time seizue.
of the same being seized as a distress.

5. And be it enacted That the tenant or owner of any goods S0 Owner of distrained
distrained as aforesaid may at his option diveet and specify the order 5opds may direct
in which the said goods and chattels shall be successively sold and ~
the said goods and chattels shall in such case be put up for sale
according to such directions of the tenant or owner as aforesaid.

6. Provided always and be it enacted That no distress shall e visitors and lodgers
made on the goods of any casual visitor in any house nor on the goods 8o not fo he
(other than furniturc) of any lodger in any housc or apartment
ordinarily let or used as a lodging house or apartment.

7. And be it enacted That the Sheriff for the time heing of the Sheritt' to appoint
said Colony shall by writing under his hand and scal appoint one or ;)’,‘}L‘g;‘“ ab cortain
more Deputy or Deputics in cach of the towns of Parramatta Maitland

(roulburn Bathurst Windsor and Brishane for the purpose of making
“replevin and deliverance of distresses.

S. And be it enacted That in all cases in which any distress sustices ay grant
shall be made at any place distant more than ten miles from the office rerlovin in cortain
of the Sheriff or from the residence of any Deputy appointed as afore-
said it shall be lawful for any Justice of the Peace to grant a replevin
of the goods distrained and for that purpose to take a replevin bond
with suflicient surcties Provided nevertheless that neither such Justice
nor the Sheriff nor any such Deputy as aforesaid shall be liable to any
action for taking insufficient security if he shall have acted bond fide
and with reasonable care and caution.

0. And be it enacted That the said Sheriff or Deputy or Justice shorift before de-
of the Peace as aforesaid shall before deliverance be made by him of liverance of any -

any distresses take from the person or persons to whom such replevin dent sccmity as
is granted and two suflicient suretics’ a bond in double the value '™ mentioned,
of the property distrained such value to he ascertained by the oath
of onc or more credible witness or witnesses and which oath the
person  granting rcplevm is hereby authorized to administer con-
ditioned “for commencing within onc calendar month from the date
of such bond and prosecuting with effect and without delay an action
for the taking and detaining the property distrained and for returning
such property in case a rettrn should be awarded and such Sheriff
Deputy or Justice of the Peace taking any such bond shall at the
vequest of the avowant or person making cognizance assign such bond
to the avowant or person making cognizance by indorsing the samc
and attesting it under his hand and seal in the presence of one eredible
witness and if the hond so taken and assigned be forfeited the avowant
or the person making cognizance way brmw an action and recover
thereupon in his own name and the Court t where such action shall he
brought
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brought may by a rule of the same Court give such relief to the parties
upon such bond as may be agreeable to justice and reason and such
rule shall have the nature and effect of a defeasance to such bond.

10. And be it enacted That every action of replevin except

to be commenced by thoge gver which jurisdiction is hereinafter given to Courts of Requests

writ of summons in
sich form as the
Judees shall pre.
scribe.

Forms of precept to
replevy

and of replevin and
assignment bonds.

Fees to be charged,

Courts of Requests
and Petty Sessions
empowered to adju-
dicate in actions of
replevin as to dis-
tresses for rent not
exceeding thivty
pounds.

As to form of plaint
in such actions.

Court may award
damages or may
order replevin bond
to be given up.

Cowrt may order
goods distrained on
to be sold.

and Courts of Petty Sessions shall be commenced in the Supreme
Court of New South Wales by writ of summons in such form as the
Judges shall from time to time prescribe and be thenceforward prose-
cuted and dealt with in like manner as other actions in the said Court
may be prosecuted and decalt with and the Laws and Statutes in force
in England applicable to actions of replevin shall be in force in this
Colony and be applied in the Administration of Justice so far as the
same can be applied within this Colony. i

10. And Dbe it cnacted That cvery precept to replevy shall be
in the form or to the effect of the Schedule to this Act annexed
marked D and every replevin bond shall be taken in the form or to
the effect of the Schedule to this Act annexed marked E and every
assignment of such bond shall be in the form or to the effect of the
Schedule to this Act annexed marked F.

12. And be it enacted That the Sheriff and every such Deputy
as aforesaid and every Justice of the Peace shall be entitled to demand
and receive for the making of every replevin including the taking of
the bond thercon a fee of ten shillings and for the making of every
such assignment a fee of two shillings and sixpence.

13. And be it enacted That the respective Courts of Requests
established or hereafter to be established in the County of Cumberland
and the respective Courts of Petty Sessions established or hercafter to
be established in any part of the Colony other than the County of
Cumberland shall and they arc hereby authorized and empowcered to
hear and determine within their respeetive jurisdictions all actions of
replevin relating to distresses for rent hetween landlord and tenant
where the rent for or inrespect of which any distress shall he or ought
to have been made shall not exceed thirty pounds in amount or value
and all proceedings in such actions of replevin shall be taken and all
such actions shall be tried and determined in the same manner and
shall be subject to the same rules as the law now directs or shall here-
after direct with respect to other actions in the said Courts of Requests
or Petty Sessions.

14. And be it enacted That the plaint in actions of replevin in
the said Courts of Requests or Petty Sessions shall be in the form or
to the cffect of the Schedule to this Aet annexed marked G.

15. And be it enacted That if at the hearing of any such action
of replevin hefore any of the said Courts of Requests or Petty Sessions
it shall appear that any sum was due for rent and that no tender
of the sum so due was made before the filing of the plaint in the
said Court it shall be lawful for such Court to give judgment.for
the defendant for the sum ascertained to be due for rent and the
costs of defending the action and making the distress and in case
it shall appear that no rent was due at the time of such distress or
that a tender was made of the amount duc and the costs of distress
previous to the filing of the plaint it shall be lawful for such Court to
direct the replevin bond to be delivered up to the party complaining
of the distress and also to give judgment for the plaintiff for such
damages as the Court may think fit and if necessary to direct that
such damages and costs shall he set off against or deducted from any
rent then duc or thercafter to accrue duc and to make an order
accordingly.

16. And be it enacted That it shall be lawful for every such
Court of Requests or Petty Sessions on the hearing of any such action

of
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of replevin to order that the goods distrained shall be returned to the
party who distrained the same and in every such case where the goods
distrained shall be actually returned to the party who distr. ained the
same and the costs of the proceedings paid no further proceedings
shall be had on the replevin bond and all such goods if returned or
recovered under any such order as aforesaid may be sold for the
recovery of the rent duc and expenses at the expiration of four days
after the return thereof.

17. And be it enacted That where any distress shall he made cuarees of distross
by the person to whom the rent shall he due or by any bailiff or agent dutind.
as aforesaid the charges in the Schedule hereunto annexed and marked
with the letter C and no other shall he made in respect thercof.

18. And be it _enacted That it shall be lawful for any person bistress may he
[awfully taking any distress for rent to impound or otherwise secure ;:tg;fs‘é;”"l sold on
the distress so made of what nature or kind socver it may be in such
places or on such part of the premises chargeable with the rent as shall
be most fit and convenient for the impounding and securing such
distress and to sell and dispose of the same upon the premises and it
shall be lawful for any person or persons whatsoever alter the expiva-
tion of the five days hereinbefore mentioned to come and go to and
from such place or part of the said premises where any distress for rent,
shall be impounded and secured as aforesaid in order to view and huy
and in order to carry off or remove the same on account of the pur-
chaser thereof and if any pound breach or rescous shall he made of Treble dumazes for
any goods or chattels distrained for rent the person or persons grieved o breaeh.
therchy shall in a special action on the case for the wrong thereby
sustained recover his and their treble damages and costs of sutf a'_;mnst
the offender or offenders in any such rescous or pound breach any or
or either of them or against the owner of the goods distrained in case
fhe same e afterwards found to have come to his use or possession.

19. And be it enacted That in case any such distress and sale pole damages and
as aforesaid shall be made by virtuc or colour of this Act for rent :‘l‘l’l‘*‘lf;‘f‘lﬁ‘i(‘,'ijrmm
pretended to be arvear and due where in trath no rent is arrear or due T
to the person distraining or to him in whose name or right such
distress shall be taken as aforesaid then the owner of such goods o
chattels distrained and sold as aforesaid his executors or administrators
shall and may by action of trespass or upon the case to he brought
against the person so distraining his exceutors or administrators recover
double of the value of the goods or chattels so distrained and sold
together with full costs of suit.

20. And be it enacted That in no case of distress for rent shall No appraisement
any appraisement whatever be necessary nor shall any costs or expenses joresary in distiess
be charged or allowed in respect thereof.

91. And De it enacted That no action shall be hrought nor any tademnitying
damages recovered in any Court of Justice in this Colony against any }{1:;“:,‘;(]“,‘1‘”",'[:,
person for having at the time of the passing of this Act romained in passing of (his Act.
possession of any goods or chattels lawfully distrained for rent on the
premises in 1'esp(‘ct of which such distress may have been made during
five days after the making of such distress or for having at the time of
the passing of this Act sold and disposed of after the (‘\])ll’ﬂtl()n of such
five days any goods lawfully distrained for rent Provided that nothing
herein contained shall he held to apply to any action alrcady com-
menced at the time of the passing of this Act.

22. And be it enacted That if any person shall knowingly and renatty for distrain-
wilfully distrain for rent as the agent or bailiff of another w ithout mx &e. contrary to
having first obtained the warrant hereinbetore mentioned in dupliceate
or shall negleet or refuse to deliver one of such duplicates to the tenant
or owner as hereinbefore directed or if any person distraining for rent
shall negleet or refuse to make out and deliver or post up such

inventory
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inventory as aforesaid or shall charge more for any distress or sale
than is authorized by this Act or shall refuse to give such account in
writing of any sale as hereinbefore provided every person so offending
shall on conviction be liable to a penalty not exceeding fifty pounds to
be recovered in a summary way by the party aggrieved before any two
Justices of the Peace.

23. And be it enacted That all penalties imposed by this Act
shall be paid one moiety to Her Majesty Her 1leirs and Successors for
the public uses of the said Colony and in the support of the Government
thereof and shall be applied in such manner as may be from time to
time directed by any Acts of the said Governor and Legislative Council
and the other moiety to the use of the informer or party prosecuting.

24. And be it enacted That for the purposes of this Act the
word “rent” shall be held to mean any rent rescrved upon any demise
lease or contract whatsoever.

SCHEDULE A.

Warrant to Distrain.

I A B.of do hereby authorize you C. D. of to distrain the goods
and chattels in the dwelling-house [or in and upon the farm land and premises] of K. F.
situate ab for £ being the amount of rent due to me for the same on
the day of last for instant] and to procced thereon for the recovery
of the said rent as the law directs.

Dated this day of A.D. 18 .
A B.
[or A. B. by his Attorney G. 1L]

SCHEDULE B.

Inventory.

I nave this day [if distress made by a bailiff Lcre add by virtue of the warrant a copy of
which is hereunder written] distrained the following goods and chattels in the dwelling-

house [or in and upon the farm land and premises] of 1. F. situate at for

£ being the amount of rent due‘to me [or if the distress be made by a bailiff to

A. B. of ] for the same on the day of last [or instant].
Dated this day of A.D. 18

A. B. Landlord.
[or C. D. Bailiff.]

[And if distress made by a bailiff enumerate the goods and chattels at full length then
insert a copy of the warrant to distrain.}

SCHEDULE C.
Charges of Distress.
£ s d
Costs of levy where made by an agent or bailiff under the
authority of a warrant to distrain according to the following
geale—Where the sum distrained for shall be more than two
and less than ten pounds . .. 0.5 0
Where such sum shall be ten dlld les% thdn ﬁftv poundb .. 010 0O
Where such sum shall be fifty pounds or upwards ... .. 100
Man in possession per diem . .. 040

Charges of auctioneer or bailiff conduotmg zale not exceednm '..o per cent.
Advertisements—the money paid for their insertion if su(,h advertisements be
required by the person whose goods are distrained.

SCHEDULE
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SCHHEDULE D.

Precept 1o Replevy.

A. B. Esquire Sheriff {or Deputy specially appointed by the Sheriff or one of Her
Majesty’s Justices assigned to keep the Peace] to C. D. my bailiff—Because 1. F. hath
found me sufficient security as well for prosceuting his sait with cffect against G. . for
taking his goods and chattels to wit [specifying them] and also for making a return thercof
if return thereof shall be adjudged thercfore I eommand you without delay to replevy and
deliver to the said E. F. his said goods and chattels which the said . 11, hath taken and
unjustly detained as alleged Thercof fail not.

Dated this day of AD. 18
A. B, Sheriff
[or Sheriff’s Deputy or Justice of the Peace.]

SCIIEDULE E.

Replerin Bond.

K~xow all men by these presents that we J. P of [ place of abode and addition ]
C. D, of [ place of abode and addition] and 1. H. of [ place of abode and addition] ave
held and firmly bound to A. B. Esquire Sheriff of New South Wales [or Deputy specially
appointed by the Sheriff or one of Her Majesty’s Justices assigned to keep the Peace] in
the sum of [insert double the value of the goods and chattels] of lawful money of Great
Britain to be paid to the said A. B. or his certain attorney exceutors administrators or
assigng fur which payment to be made we bind ourselves and each of us our respective
heirs exeentors and adwministrators jointly and severally firmly by these presents.

Dated this day of AD. 18

WiEREAS the above A. B. upon the complaing of the above J. . hath consented to
deliver and replevy to the said J. P. the goods and chattels following to wit [enumerate the
whole of the property] which J. N. of [ pluce of abode and addition] hath taken and
wrongfully withheld as the said J. . alleges.

Now the condition of this obligation is that if the said J. 1. do within one month
now next ensuing commence an action against the said J. N. in the Supreme Court of New
Svuth Wales or in some competent Court of Requests or of Petty Sessions and do prosecute
such suit with effect and without delay against the said J. N. for the taking and withholding
of the sald goods and chattels and also do make return thereof if return thereof shall be
adjudged by law and so defend and save harmless the said A. B. against the said J. N. and
all other persons from and against all matters and things concerning the premises then this
obligation shall be void otherwise it is to remain in full force.

Signed sealed and delivered J. P (1.s)
in the presence of } C. D (Ls.)
L. H. (L.8.)

SCHEDULE F.

Y Assignment of Bond.

Know all men by these presents that I the within named A. B. have at the request of the
within named J. N. [the avowant or person making cognizance] assigned over this replevin
bond unto him the said J. N. pursuant to the Act in such case made and provided. Tn
witness whereof 1 have hereunto set my land and scal this day of 8 .

Signed sealed and delivered .
in the presence of } A. B. ns)
SCHEDULE G.

Llaint.
A. B. of [insert place of residence] complains of (. D. of [insert place of residence] for that
the said C. D. did on the day of last [or dnstant] at [insert place of distress]

unlawfully distrain the following goods and chattels of the said A. B. that is to say [kere

deseribe them at full length] for the sum of [keve tnsert amount distrained for] which he the
said C. D. alleged to be due to hiw for rent.

No. XII.
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