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No. XIX.

An Act for facilitating the winding up of Joint
Stock Companies unable to meet their pecu-
niary engagements. [17th September, 1847.]

HEREAS it is expedient to extend the remedies of creditors
against the property of incorporated and joint stock companies
when unable to meet their pecuniary engagements and to facilitate the
winding up of their concerns Be it enacted by Ilis Excellency the
Governor of New South Wales with the advice and consent of the
Legislative Council thereof That if any incorporated or joint stock
company now or hereafter subsisting or carrying on any trade or
business within the Colony of New South Wales shall commit any
act which by this Act is to be deemed an act of insolvency on the part
of such company or body the estate of such company or body shall
and may be placed under sequestration by the name or style of the
said company or hody upon the petition of any creditor or creditors of
such company or body (whether a member or members thereof or not)
to such amount as is by the law of the said Colony requisite to consti-
tute a sufficient petitioning creditor’s debt in the same manner in all
respects as if the same were the estate of an individual or ordinary
partnership and the Supreme Court and the several Judges thereof
as well as the Resident Judge at Port Phillip and all persons acting
under any such order or adjudication for the sequestration of such
estate shall and may proceed thercon in like manner as against other
insolvent estates subject always to the provisions hereinafter made
Provided always that the insolvency of any such company or body in
its corporate or associated capacity (as the case may be) shall not be
construed to be an act of insolvency of any member of such company
or body in his individual capacity.

2. And be it enacted That the order for the sequestration of the
estate of any such company or body and the adjudication thercof and
all other orders and directions of the said Court and Judges and of
the Chief and other Commissioners of Insolvent Estates shall be
served on the person who was at the date of the original order of
sequestration a Chief Clerk or Secretary of such company or body or
(if’ there be no such person) on any person who was at such date a
Director thereof personally or by leaving the same at the head office
for the time being of such company or body.

3. And D¢ it enacted That ‘if any such company or body shall
by virtue of a resolution to be duly passed in that behalf at a Board
of Directors of such company or body duly summoned for that purpose
file or cause to be filed in the office of the Chief Commissioner of
Insolvent Bstates at Sydney or Melbourne in the said Colony as the
case may be a declaration in writing in the form specified in Schedule
A No. 1 hereunto annexed that the said company or body is unable to
neet its engagements and also a minute of such resolution in the
form cpemﬁed in the Schedule A No. 2 such declaration and minute of
resolution being respectively under the common seal of such company
or body and if such company or body have no common seal then
signed by the Chairman of the Board of the Directors who was present
at the passing of such resolution and in either case such declaration
and minute of resolution being respectively attested by the Attorney
or Solicitor of the said company or body for the time being every such
company or body shall be deemed therehy to have committed an act
of msolveney at the time of filing such declaration and thereupon
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the President or Chairman of the said company or body or the
person or persons in whom the estate and cffects of the said
company or body shall then be vested as Trustces or otherwise on
behalf of the said company or body shall be at liberty to cause the
said estate and cffects to be surrendered as insolvent into the hands
of the Official Assignee in the same manner as any individual or
private firm now may or shall hereafter be empowered so to surrender
his or their estate as insolvent under or by virtue of the present or
any future Insolvent Law of the Colony and such proceedings shall be
thereupon had as in the case of a surrender by such individual or
private firm except as otherwise provided in and by this Act.

4. And be it enacted That if any plaintiff ‘shall recover judg-
ment in any action personal for the recovery of any debt or money
demand in any Court of Record within the said Colony against any
such company or body or against any person duly authorized to he
sued as the nominal defendant on behalf of such company or body
and shall be in a situation to sue out execution upon such judgment
and there be nothing due from such plaintiff by way of set-ofl or which
may bhe legally set off against such Judrvmont and such company or
body shall not within fourteen days after notice in writing served upon
the ‘said company or hody by service of the same on a Chief Clerk or
Secretary or Registrar of the said company or hody or (if’ there he no
officer of such dcnommatlon) on any Director of the said company or
body personally or by the same ]nvmg been lett at the head office for
the time being of such company or body requiring immediate payment
of such judgment debt pay secure or compound for the same to the
satisfaction of such plaintiff such company or body shall be decmed
to have committed an act of insolvency on the fifteenth day after
service of such notice Provided always that i such execution shall be
in the meantime suspended or restrained by any rule order or pro-
ceeding of any Court of Justice having jurisdiction in that behalt no
further procecding shall be had on such notice but that it shall be
lawful nevertheless for such plaintiff when he shall again be in a situa-
tion to sue out exccution on such judgment to proceed again by notice
in manner before directed.

5. And be it enacted That if any decrce or ovder shall be
pronounced in any cause depending in any Court of HEquity or any
order shall be made in any matter of insolvency or lunacy against any
such company or body or against any person duly authorized to Do
sued as the nominal defendant on behalf ot such company or body
ordering any sum of money to be paid by such company or body and
such company or body shall disobey such decree or order the same
having been served upon such company or body by service of the same
on a Chief Clerk or Secretary or Registrar of the said company or body

r (if there be no officer of such donomlnat]on) on any Dircector of the
qald company or body personally or by the same havmrr been left at
the head office for the time being of such company or body the person
entitled to receive such sum under such decree or order or interested
in cnforcing the payment thereof pursuant thereto may apply to the
Court by which the same shall have been pronounced to fix a peremptory
day for the payment of such money which shall accordingly be fixed
by an order for that purpose and if such company or body heing
served in manner aforesaid with such last mentioned order fourtcen
days before the day therein appointed for payment of such money
shall neglect to pay the same such company or body shall be deemed
to have committed an act of insolvency on the fifteenth day after the
service of such order.

6. And be it enacted That it shall be lawful for the assignecs
of the estate and cffects of any such company or body to maintain any
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recover a debt and  action suit or other proceeding against any person or persons (whether
clam aganst . @ member or members of su?h company or body or not) to recover any
company any dobt debt or demand on behalf of the said company or body against such
Qe on the bals pers'ontotrl' perstorgs a?d folf any person grdpersm;ls (1(0] tprovc1 or cl(ium
against the estate of such company or body such debt or demand as
n?ay be due to him or them (WIilether a meirnber or members of such
company or body or not) on the balance of accounts between him or
them and the said company or body.
Mombor's shate not 7. Provided alwgys};nd be i{ enacted That no claim or demand
o demand whish the Which any member of any such company or body may have in
313{:2355{5}31 11]?:;1 respeet of his share of the capital or joint stock thercof or of any
have against suck”  ividends interest profits or bonus payable or apportionable in respect
member. of such share shall be capable of being set off either at Law or in Equity
against any demand which the assignees of the est}z;te and effects of
such company or body may have against such member on account of
any otherpmzs‘rcter or tv}lrlingblvhatsoevzr but all proceedings in respect
of such matter or thing may be carried on as if no claim or deflnanld
existed in respect of such capital or joint stock or of any dividends
interest proﬁtI; or bonus payszle or a%)portionable in respeZt thereof.
Action by a ereditor 8. And be it enacted That no action suit or other proceeding
ot w company ~of¥ by any creditor or creditors of any such company or body shall so far
course 1?1;';?(?;;1;; as concerns or may be necessary for the recourse of such ereditor or
of an individual creditors against the person property or eifects of any member or mem-
Iﬁ‘ii‘fﬂ}i‘aflf‘&"‘ﬁf& bers thereof for the time being or any former member or members
Lis right to petition thereof be deemed to prejudice or in any manner affect the right of such
for the sequestration cridétorfor ci'editors to peti{c)io(lil for zlu}d pr(j)c%m:e tl.lelsf(tluestration o{ the
company. estate of such company or body or his or their right to prove or claim
against the estate gf such comgany or body anyodebt or demand re-
maining unsatisfied and that no such sequestration or proof or pro-
ceeding thereunder shall be deemed to prejudice or in any manner
affect the right of any creditor or credi‘cor%0 oi] such company or body
. to institute or maintain any action suit or other proceeding so far as
concerns or may be necessary for the recourse of such creditor or credi-
tors against the person property or effects of any member or members
thereof for the time being or any former member or members thereof
f{f{‘?ﬁgg against 00- Provided always that nothing herein contained shall prevent remedy
Noexeeution to issue 220108t copartners Provided also that no execution in respect of any
against a member  debt or demand proveable against the estate of any such company or
f{,‘f;;j};;’;ﬁ,%‘g{’ o : body adjudged insolvent shall be issued against the person property or
after appoiutment of eﬂ’elgzt(s1 of any m;amber or mebmbers for ﬂll)e tinﬁ: beinig of E}ich f(}:oompan{
leave of the Court,  OF body or any former member or members thereof until after such
debt 01'ydeman}crl shall have been proved against such estate nor shall any
such execution be issued after the appointment of a receiver in manner
hereinafter mentioned without leave of the Supreme Court at Sydney
. or Resident Judge at Port Phillip.
Proof of debtagainst 9. And be it enacted That proof of any debt against the estate
igngglgzni‘i}“t‘gz‘ier‘c}g of any such company or body as aforesaid adjudged insolvent shall be
or order of record.  and be deemed to be equivalent to a judgment decree or order of
record in any action suit or other proceeding against any such com-
any or body.
Law and practice in Py 10. gnd be it enacted That the law and practice in insolvency
;g%&}:rser}\cg; f&ﬁ?nd now in force in the said Colony shall cxtend so far as the same may be
orders t?:é}]“ae?t‘rlgggn applicable to this Act and to orders and adjudications of sequestration
issued by virtwe  issued or made by virtue of this Act and to all proceedings under such
thereofexeeptas — orders and adjudications save and except as may be otherwise directed
by this Act. by this Act.
Court or Judge may 11. And be it enacted That it shall be lawful for the said
2‘;‘;;,,%;“,,’3‘;;;33;;{ Supreme Court or any Judge thereof or the Resident Judge at Port
insolvent to prepare Phillip at any time after the advertisement of the sequestration of the

estate
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estate of any such company or body as by law is required to order and file a lalsuc
that the persons who were at the date of such sequestration Directors 5t 3 necomys

of such company or body or such of them as such Court or Judge the truth thercof and
in its or his discretion shall think fit or if there be no Dircctors then opich llowance ont
such members of the company as such Court or Judge in its or his preparation thereof.
diseretion shall think fit shall prepare such balance sheet and accounts

and in such form as such Court or Judge shall direct and shall sub-

seribe such balance sheet and accounts and file the same in the office of

the Chief Commissioner of Insolvent Estates at Sydney or Melbourne

as the case may require and deliver a copy thereof to the Ofiicial

Assignee ten days at least before the second niceting under such

%cquost ation and such balance sheet and accounts before such second

mecting may be amended {from time to time as occasion shall require

and such Court or Judge shall dircct and such persons shall make oath

of the truth of suech balance sheet and accounts whenever they shall

be duly required so to do and such Court or Judge may from time to

time 1make such allowance out of the estate of such company or body

for the preparation of such balance sheet and accounts and to such

person or persons as such Court or Judge shall thinlk fit.

12. And be it enacted That every such person ordered as afore- Persons ordered to
said to prepare such balance sheet and accounts shall be under the pyopare sueh bulance
like obligation to submit to be examined before any Chicf or other b under the like
Cominissioner of Insolvent Estates from time to time upon oath and ety as aninsel.
to make a full and true discovery of the estate and effects of such ing to therequisition
company or body and shall incur such danger or penalty for not brfhetieovery of
coming before such Chief or other Commissioner or for refusing to be eflects of such in-
sworn and examined or for not fully answering to the satisfaction of */****
the said Chief or other Commissioner or for refusing to sign or sub-
seribe his examination or for not delivering up all such part of the
estate of such company or body and all books papers and writings
relating thereunto as shall be in his possession custody or power or for
removing concealing or embezzling any part of such estate to the value
of ten pounds or upwar(ls or any books of account papers or writings
relating thereto with intent to defraud the creditors of such company
or body as is now by the law in force concerning insolvents provided
as to an insolvent for not conforming to the like requisitions for the
(liscovery of and in relation to the estate and cffects of such insolvent.

And be it enacted That it shall be lawful for the said rie Court or any

buprcmc Court or any Judge thereof or the Resident Judge at Port Judge thereof may
) summon any person
Phillip after any petition ior the sequestration of the estate 01 any such whether a member of
company or body shall have been made and before adjudication to the company or uot
summon before such Court or Judge or any Chicef or other Com- to ﬁlo(’tr(&di(n}]a;ﬁb
missioner of Insolvent Estates any person (whether a member of such Jp7 1ot ooy
company or body or not) whom such Court or Judge shall belicve person suspeeted to
capable of giving any information concerning the commercial dealin as 2;;;1){‘;;?;1;%;* the
or trading of or any act or acts of insolvency “within the meaning of it possossion or to be
Act committed by such company or body and also to require such person ;;:‘};y‘“g;‘ to e compel
so summoned to produce any books papers deeds writings and other bhim'to produce hooks
documents in the custody possession or power of such person which e

may appear to such Court or Judge to be necessary to cstablish such

dealings trading or act or acts of msolvcncy and it shall be lawful for

such Court or Judgc or such Chief or other Commissioner to examine

every such person on oath by word of mouth or interrogatorics in

writing concerning the dealings or trade of or any act or acts of

insolvency within tho meaning of this Act committed by such com-

pany or body and it shall also be lawful for such Court or'J udege after

adjudication to summon before it or before any such Chief or other
Commissioner any person (whether a member of such company or hody
or not) known or suspected to have any of the estate of such company

or
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or body in his possession or who is supposed to be indebted to such
estate or any person (whether a member of such company or body or
not) whom such Court believes capable of giving information concern-
ing any person or persons who was or were a member or members of
such company or body at or before the date of the order of sequestration
or concerning the trade dealings or estate of such company or body or
concerning any act or acts of insolvency within the meaning of this
Act committed by such company or body or any information material
to the full disclosure of the dealings of such company or body and it
shall be lawful for such Court or Judge or any such Chief or other
Commissioner to examine in manner aforesaid every such person
so summoned concerning the person of any such member or concern-
ing the trade dealings or estate of such company or body and also
to require every such person so summoned to produce any books
papers deeds writings or other documents in his custody possession or
power which may appear to such Court necessary to the verification
of the dep051t1on of such person or to the full disclosure of any of the
matters which such Court or Judge or Chief or other Commissioner
is authorized to inquire into and every such person so summoned shall
incur such danger or penalty for not coming before the Court or Judge
or Chief or other Commissioner of Insolvent Estates or for refusing
to be sworn and examined or for not fully answering to the satisfaction
of such Court or Judge or Chief or other Commissioner or for refusing
to sign or subscribe his examination or for refusing to produce or for
not producing any such book paper deed writing or document as is
now provided against persons summoned to be examined under any
order or adjudication for the sequestration of the estate of any private
individual or firm.

14. And be it enacted That where any person who at or before
the date of an order for the sequestration of the estate of any such
company or body was a member of such company or body shall be
summoned to attend before the Supreme Court or any Judge thereof
or the Resident Judge at Port Phillip or before any Chief or other
Commissioner of Insolvent Estates every such person shall have such
costs and charges only (if any) as such Court Judge or Commissioner
in its or his discretion shall think fit.

15. And be it enacted That if any person whatsoever not being
a person so ordered as aforesaid to prepare such balance sheet and
accounts shall wilfully conceal any real or personal estate of any such
company or body and shall not within thirty days after the public
notification of the order for the sequestration of the estate of such
company or body discover such estate to the Chief or other Commis-
sioner authorized to act in the prosecution of the order of sequestration
or to the assignees every such person shall forfeit the sum of one
hundred pounds and double the value of the estate so concealed
and any person other than a person having been a member of such
company or body who shall after the second meeting under such
sequestration voluntarily discover to such Court or to the assignees
any part of the estate of such company or body not before come to
the knowledge of the assignees shall be allowed five pounds per centum
thereupon and such further reward as the major part in value
of the creditors present at any meeting called for that pur-
pose shall think fit to be paid out of the estate recovered on such dis-
covery.

d 16. And it is hereby declared and enacted That if any person
shall disobey any rule or order of the Supreme Court or any Judge

any Judge thereof.  thereof or Resident Judge at Port Phillip duly made by such Court or

Judge for enforcing any of the purposes and provisions of this Act or
_of any other Act relating to bankruptcy or insolvency now or hereafter
to
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to be in force or made or entered into by consent of such person for
carrying into effect any of such purposes or provisions it shall and
may be lawful for such Cowrt or Judge by warrant under hand and
scal to commit the person so offending to the common gaol of any
county city or place where he shall be found or wherc he shall usually
reside there to remain without bail or mainprize until such person
shall have fulfilled the duty required by such rule or order or until
such Court or Judge shall make order to the contrary.
17. And be it enacted That it shall be lawful for the Chief or Chicf Commissioner
other Commissioner authorized to act in the prosceution of any such t‘l’"‘fl‘(}fsfﬁ“;‘if;tm

sequestration to direct the assignees of the estate and effects of any of an insolvent com-
such company or body to apply to the Supreme Court at Sydney or {’;},‘,’:J;:ya{,’g’él{lgz the
Melbourne as the case may require by petition in a suminary way {o praying that all such
the Chief and othcr Judges at Sydney or to the Resident Jud% at Z;d,l,f ?yull)‘pyr}ie(‘e%ls‘.\?,\l
Port Phillip praying that all sucl orders and directions may be given for the final winding
as shall be necessary for the final winding up and settling the affairs company and to
of such company or body and to compel a just contribution from all compl a conts ibu-
the members thereof towards the full payment of all its debts and members thereof
liabilitics and of the costs of winding up and finally settling the said ;;’l‘:']:;d;ttfjt” full
affairs and that upon the hearing of such petition it shall De Tawful for Rebilitios and of tho
the said Supreme Court at bydncv or the Resident Judee at Melhourne 04t of sottling its
as the case may be to refer it to the Chief Commissioner of Insolvent
Estates at either of such places respectively as the case may be to
take all such acconnts and make all such inquiries as shall be requived
for the purpose of ascertaining what sum of money in the whole and
what sums of money as proportionate parts of the whole or what sum
or sums of money from time to time on account will (having regard to
the deed of settlement of such company and the calls contributions
debts or demands actually paid by the several and respective members
thereof and also having regard to any proceedings in the Insolvent
Court) be necessary and proper to be raised by calls or contributions
from the respective members of such company or body for the pay-
ment and satisfaction of all the debts and liabilities thereof and also of
all the costs of windingup and scttling the affairs of the said company
or body and that the said Supreme Court at Sydney or the Resident Procreding there-
Judge at Mclbourne as the case may be upon confirmation of the said "™
Chiet Commissioner’s report made upon any such referenee or upon
making such reference or otherwise may order the payment of the
several and respective sums of moncy which by such report are found
necessary and proper to be paid and may appoint a receiver to collect
and receive such sums of money and to pay the same into some hank
in the name and to the account of the said Chief Commissioner of
Insolvent Estates to the credit of such company or body and may upon
the petition of such assignees order such sums of money to be paid in
or towards satisfaction of the debts which by the proceedings in insol-
vency shall have been found to he due to the ereditors of such company
or body and all persons having claims and demands thercon and also
in satisfaction of costs or may order such receiver to pay such sums
of money in satisfaction of such debts claims and demands and costs
in the first instance.

18. And be it enacted That if it shall appear that any indi- The Cowrt may moke
vidual members of any company or body whose estate shall have heen %er 2 individnal,
placed under sequestration have claims against each other in respect respoct of the trans-
of the affairs or transactions of such company or body it shall bhe ;‘ﬁf,‘;’"’ of the com-
lawful for the said Supreme Court at Sydney or the Resident Judge at
Melbourne as the case may require upon the petition of any member
of such company or bhody alleging that he hath any such claims
against any other member of the said company or hody to make all
such orders as bhd,l]. be just for the purpose of finally settling and

determining
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determining such claims and may order the payment of such sum of
money (if any) as shall appear to be due in respect of any such claim.

19. And whereas the law is defective in the means of making
the members of joint stock companies contributaries for paying their
debts in full and in the means of giving relief where execution may
have been had in respect of a debt ‘due from any such company against,
one or a very few members thercof and also in the means of adJustlnrr
the rights of the members of any such company amongst themselves
and hnally winding up the affairs thereof Be it cnacted That it shall
be lawful for the Judges of the Supreme Court of the Colony or the
Resident Judge at Port Phillip (as the case may be) from time to time
and as often as circumstances shall require to make and prescribe
such rules and orders touching and concerning the form and mode of
proceeding to be had and taken in the Supreme Court at Sydney or
Melbourne as aforesaid or by the Chief or other Commissioner of
Insolvent Estates at either of such places (as the case may be) for
settling and enforcing the contribution to be paid by any member or
members for the time being of any such company or any former
member or members thereof or any real or personal representative or
other person liable in that behalf and the practice to be obscrved by
such Court or Commissioner in or relating to such proceeding or any
matters incident thereto and the form and mode of proceeding to be had
and taken before any Commissioner or officer of such Court primarily
or by reference from such Court in any matter for or relating to con-
tribution as shall from time to time seem necessary and proper for the
advancement of justice in such cases and for adjusting and determining
the rights and equities of the partics concerned and for suing for and
getting in the assets and for ascertaining and discharging the liabilities
of such companies and requiring the creditors thereof to claim their
debts and finally winding up the affairs thereof with as little delay
expense and uncertainty as possible Provided always that such rules
and orders shall be laid before the Legislative Council of the Colony
within one month from the making thereof if the Legislative Counecil
be then sitting or if the Council be not then sitting within one month
from the commencement of the then next Session thereof and every
rule and order so made shall be binding and obligatory and be of like
force and effect as if the provisions contained therein had Dbeen cx-
pressly enacted by the Governor and Legislative Council of the Colony.

20. Provided always and be it declared and enacted That
nothing herein contained shall be construed or taken to alter amend
or 1()pm1 any provision of any Charter of Incorporation created by
Letters Patent under tlic Great Seal of Great Britain or by any Act of
Parliament.

SCHEDULE REFERRED TO.

ScaepuLE A. No. 1.
Declaration of Insolvency by Incorporated or Associated Commercial or Trading Company.

By virtue of a Resolution duly passed in that behalf on the day of
at a Board of Directors of [Aere state the name or style of the Company] duly summoncd for
that purpose it is hereby declared That the said Company [or Society dc. as the case may
be] is unable to meet its engagements.
Dated this day of in the year
(Common Seal of the Company or if the Company have
no Common Seal the Signature of the Chairman of
the Board of Directors who was present at the passing
of the Resolution.)
Witness G. H. Attorney [or Solicitor]
of the Court of and Attorney [or Solicitor]
of the said Company and attesting witness to the
exccution thereof as such Attorney [or Solicitor].
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A. No. 2.

Minute of Resolution of a Board of Dircetors of Incorporated or Associated Commercial or
Truding Company authorizing a Decluration of Insolvency.

A ResonuTioN was duly passed on the day of at a Board of Directors

of [here stute the wume and siyle of the Company] duly summened for that purpose That the

said Company was then unable to meet its engagements and that a Declaration of Insolvency

should be forthwith filed in the Office of the Chict Commissioner of Insolvent ldstates at
in the form dirccted by the Act in that case made and provided.

(Common Seal of the Compuny v if the Company have

no Common Seal the Signature of the Chairman of

the Doard of Directors who was present al the pussing
of the Resolution.)
Witness (. 1L Attorney [or Solicitor]
of the Court of and Attorney [or Solicitor]
of the said Company and attesting witness to the
execution thereof as sueh Attorney [or Solicitor].
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