No. 1V.

An Act to amend the Laws regulating Trial by e e
Jury in New South Wales in so far as they
relate to the Trial of Civil Causes. [2nd
August, 1844.]

& HEREAS it is expedient to amend the laws now in force in this Preamble.
Colony with respect to trial by assessors and juries in so far

as they relate to the trial of civil issucs and the assessment of damages

in actions at law Be it enacted by Ilis Excellency the Governor of Jury of four sub-

New South Wales with the advice and consent of the Legislative Sitedfor assessors.

Council thereof That after the thirty-first day of August one thousand

cight hundred and forty-four in all actions at law in the Supreme

Court of New South Wales trial by assessors shall be abolished and

that except in such cases as are next hercinafter mentioned all issues

of fact shall be tried and all damages and sums of money recoverable

in any such action after judgment by default or upon demurrer other

than such damages as are usually assessed or computed by the Cowrt

or some officer thercof shall be assessed before one or more of the

Judees of the said Court whether the trial or assessment shall he had

in the said Cowrt or in any Circuit Court in this Colony by a jury con-

sisting of four persons duly qualified according to law as special jurors

and returned and chosen as hereinafter mentioned Provided that

nothing herein contained shall be construed to repeal or affect the

provisions in the Acts of the Governor and Council passed respectively

in the fourth and {ifth years of the rcign of Iler Majesty relating to

the issue in certain cases of writs of trial or inquiry.

2. Provided always and be it enacted That if cither of theJury of twelve if
parties plaintiff or defendant in any action at any time after issuejtived by cither
joined shall apply to the said Court for that purpose in the same manner ™
as he would now have to apply for a trial by jury it shall be lawful for
the said Court to order that the trial shall be had by a jury consisting
of twelve persons who shall he returned under the provisions of this
Act cither from amongst the class of special jurors or of common jurors
or in cases to be tried on Circuit partly from cach class as the Court
shall think fit to order.

3.
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Subject to same 3. And be it enacted That in every such case of trial or assess-
rules as in England. y)ont as aforesaid and in every other case whatsoever of trial by a jury
under the provisions of this Act where no other mode of proceeding is
by this Act specially provided the jurors and jury and every assess-
ment or trial by them shall as far as may be practicable be subject to
the same rules and manner of proceeding as would in England be

obscrved in an action at law in the Court of Queen’s Bench or on a
trial at Nisi Prius.

ctg.;eg of d.ifﬂ:l'(m‘co 4. And be it enacted That in every trial or assessment under
mion 1 . . . . .
provided for. Y this Act where the jury shall have remained six hours or upwards in

deliberation if all of them shall not agree as to the verdict to be given
or amount of damages to be assessed the decision of three-fourths in
number of them shall be taken and entered as the verdict or assess-
ment of all and if after having remained in the whole twelve hours
or upwards in deliberation threc-fourths in number of the jurors shall
not concur in any such verdict or assessment then such jury shall be
discharged and the cause shall or may without any new process f01
that purpose be again set down for trial or assessment (as the cade
may be) either at the same or any subsequent sittings as the Court or
presiding Judge may think fit to order.

Form and issuc of 5. And be it enacted That the form of writs and precepts for
writs to summon , L > e R . . ]

S Urors. the return of jurors under this Act may from time to time be settled
J . Y

by the said Supreme Court and the Sheriff shall upon the return of
every such writ or precept annex a panel thereto containing the names
places of abode and additions of a competent number of jurors not
less than twice nor more than four times in number of the jurors to be
impannclled and every such writ or precept shall be issued to the
Sheriff at the least six days or in cases to be tried on Circuit at the least
twelve days before the appointed day of trial provided always that for
the return of jurors for the trial of issues or assessment of damages
under the provisions of the first scction of this Act general writs or
precepts only shall be necessary which shall be made out and delivered
to the Sheriff as the Court shall from time to time think fit to order
Provided also that no juror shall be compelled to attend at any sittings
for more than three days in succession unless the presiding Judge shall
otherwise order.

Summoning of 6. And be it enacted That every juror returned under the

jurers. provisions of this Act shall be summoncd at the least three days or if
his usual place of residence be above ten miles distance from the place
of trial then at the least four days before the appointed day of trial
such days to be reckoned exclusive of the day of service but inclusive
of such day of trial and every summons to any such juror shall be in
the form contained in the Schedule to this Act annexed marked A
and be signed by such Sheriff or his deputy and be delivered to every
such juror or left at his usual place of abode.

Exemption from 7. Provided always and be it enacted That no person shall be

service. . . .
summoned as a juror under this Act whose usual place of residence
shall be above forty miles distance from the place of trial and that
every special juror and every member of the City Council of the City
of Sydney and the Town Council of the Town of Melbourne and the
Treasurer and Town Clerk of the said City of Sydney and Town of
Meclbourne shall be exempted from service upon any common jury
other than by his own consent.

Striking jury. 8. And be it enacted That at the opening of the Court upon
any sitting for the trial of any issue under the provisions of this Act -
the name place ot abode and addition of every juror returned for the
trial of such issue or issues written upon a separate piece of card each
piece being as nearly as may be of equal size shall by the Sheriff or
his deputy be delivered to the Clerk or other ministerial officer of the

said
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said Court by whom such pieces of card shall be put together in a hox
provided for that purpose and upon any such issue being called on to
be tried such Clerk or officer shall in open Court draw out the said
cards onc after another until twice the number of jurors required to be
impannelled shall appear and after all causcs of challenge allowed shall
remain indifferent and approved of or until the whole of such cards
shall be exhausted and in case of a sufficient number of the jurors
named on such cards not being in attendance the full number of
jorors so directed to he drawn shall be completed by appointment of
the Sheriff or his deputy from amongst the bye- standers being persons
returned in the Sherift’s book as jurors either special or common.

1453

9. And be it cnacted That upon twice the number of jurors impanneling jury.

required to be impannelled being completed a list of their names shall
be delivered by the Sheriff or his deputy to the plaintiff or his attorney
or counsel by whom one-fourth of the whole number of names con-
tained in such list shall or may be struck therefrom and the list so
reduced shall then be delivered to the defendant if there present or his
attorney or counsel by whom an equal number of names shall or may
be also struck therefrom and the jurors whose names shall then remain
upon such list or the first four or twelve jurors whose names shall
then be thercon (as the casec may be) shall be the jurors for the trial
of the issue or issues in question and be sworn and impannelled accord-
ingly and after every such trial the cards so drawn as aforesaid shall
be returned to the box to he kept with the others remaining undrawn
and so foties quoties as long as any issuc shall remain to be Fried.

10. Provided always and be it enacted That where no objection Trying different
shall be made on behalf of any plaintiff’ or defendant it shall be lawful psnes by the sume

to try any number of different issues with the same Jury that shall
have been previously drawn for or have tried any other issuc or issues
without having their names returned to the box or the Court or Judge
may ordcr the name of any juror or jurors whom the parties may
consent to withdraw or who may be challenged or excused to be set
aside and another juror or jurors to he drawn {rom the box from the
names remaining undrawn and who shall be subject to the same mode
of striking as the original juror or jurors to try the issue or issues with
the residue of such original jury and so fofies quoties as long as any
issue shall remain to be tried.

jury.

11. And be it enacted That the provisions contained in the Where damages

three preceding sections shall be equally in force with respect to all
cases in which damages shall be assessed only  Provided that in cvery
such casc where the defendant shall not appear either in person or by
counsel or attorney the list of jurors may be reduced on his behall by
the Clerk or other officer of the Court.

assessed only.

12. And Dbe it enacted That every juror summoned to attend Atowance to jurors.

upon any jury under the provisions of this Act whose usual place of
residence shall be above two miles distance from the place of trial
shall receive from the Sheriff or his deputy as a compensation for his
expenses the sum of five shillings for every day during which he shall
be in attendance on the Court in obedience to such summons whether
he shall have actually served upon a jury or not and if his place of
residence be above five miles distance then an additional sum of four-
pence for every mile of such distance coming and the like sum for
returning and every byec-stander serving upon any jury shall be allowed
the sum of five shillings upon cach assessment or trial.

13. And in ordcr to form a fund for such payments to jurorsFundfor such

be it enacted That in every action at law there shall be paid into the
hands of the Sheriff by the plaintiff on the cause being called on in
every casc of assessment of damages the sum of twenty shillings and
n every case of trial by a Jlll‘y of four persons the sum of two poun(clls
an

allowance.
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and in every case of trial by a special jury of twelve persons the sum
of six pounds and in every case of trial by a common jury of twelve
persons the sum of three pounds which said amounts shall be allowed
as costs in the cause and the same sums together with the amount of
all fines on jurors shall form a fund in the hands of the Sherift for
paying the expenses of jurors as aforesaid and be applied to that
purpose accordingly.

14. And be it enacted That it shall be lawful for the Governor
by any order or orders in writing under his hand or issued through
the Colonial Secretary to be dirceted and delivered to the Sherift from
time to time to exempt cither generally or for a limited period from
liability to serve on juries under this Act any public officer or officers
whose attendance on such juries shall appear to him to be incompatible
with the performance of his or their other public duties as to such
Governor may seem expedient and every such public officer shall he
exempted from service as a juror accordingly and it shall be lawful at
any time for the presiding Judge at any trial or assessment to exempt
from service either during the sittings or for any less period any juror
who may shew to him sufficient grounds for such exemption.

15. And be it enacted That the want of qualification shall in no
case be a cause of challenge to any juror.

16. And be it enacted That in all matters and things to he done
in the District of Port Phillip under and by virtue of this Act the
words “Governor” “Supreme Court ” “Judge’ and “Sheriff” as often
as they occur in any of the provisions of this Act shall be respectively
held to mean the ¢ Superintendent” ¢ Supreme Court” ¢ Resident
Judge” and ¢ Deputy Sheriff ” of the said District of Port Phillip.

SCHEDULE A REFERRED TO.

(aming the juror)

You are hereby summoned to appear as a Juror in the Supreme Cuurt of New South
Wales (or 1n the Circuit Court as the case may be) to be holden at
on the day of at ten
o'clock in the forenoon and so from day to day until you shall be by the said Court dis-
charged from further attendance under a penalty of such fine as by law is in that belalf
provided.

Dated this day of 184 .
Signature of the Sheriff or his Deputy.




