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No. XXVIIIL

An Act to provide for the Trial by Jury in Civil e Tuas
and Criminal Cases in the Circuit and other
Courts to be holden within the Colony of
New South Wales and its Dependencies.
[23rd October, 1840.]

ITEREAS by an Act passed by the Governor and Legislative Preamble.
Council of New South Wales in the present Sessions of the
said Council intituled ¢ An et to provide for the more effeclual t Victoria No. 22.
“ _Admiiistration of Justice iiv New South Wales and its Dependencics”
it is amongst other things enacted that it shall be lawful for the
Governor ot the said Colonv by Proclamation or Proclamations under
his hand issued and published from time to time by and with the
advice of the Executive Council of the said Colony to direct Cireuif
Courts to be holden in or at such towns and places within the said
Colony as he shall by the advice aforesaid think fit to appoint and to
fix from time to time and vary or alter as occasion may require the
times for holding the said Courts respectively and whercas it is
necessary to provide for the trial of issues of fact in civil actions and
also of erimes offences and misdemeanors respeetively in such Cireuit
Courts and in the Islands of New Zealand in like manner as by an Act
of the said Governor and Council passed in the second year of the
reign of Ilis late Majesty King William the Fourth intituled ¢ 4un Acf 2 William 1v. No. 3.
“ for vegulating the constitution of Juries for the Trial of Issues i
“ cerlain cases in the Supreme Court of New South Wules” and also
of another Act passed in the fourth year of the reign of 1lis said
late Majesty intituled “ Awn Act to continue for Tlimited lime an 4 Williun 1V,
«“ Aetl of the Governor and Council of New South Wales intituled ™
“< An Aect for regulating the constitution of Juries for the Trial of
¢ Jssues in certain cases in the Supreie Court of New South TWales
“<and to make further provision for Trial by Jury in Crininal Cuses
“ i the said Colony’” and as the same wre respectively continued
by an Act passed in the third ycar of the reign of Her present
Majesty Queen Victoria intituled  Aw Ael further to coutinue for a3 Vietoria No. 25,
“ Lmited time an Act intituled < An Act for regulating the constitution
« cof Juries and for the Trial of Issues in cervtain casesin the Supreme
“ < Court of New South Wales’” is divected with respeet to the trial
of issues joined in civil or eriminal cases in the Supreme Court Be Allissuesin eivil
it therefore enacted by His Excellency the Governor of New South and erbminal cases
Wales with the advice of the Legislative Council thereof That all Courts by ajury of
. S . P . o, . twelve inhabitauts
issues of fact in civil actions and all crimes offences and misdemeanors
which shall be tried or prosccuted in any Circuit Court appointed by
any such proclamation or proclamations as aforesaid of the said
Governor to be holden in or at any towns or places within the said
Colony shall be tried by a jury of twelve inhabitants of the respective
towns or places where such Circuit Courts shall be so respectively
holden pursuant to such proclamation or proclamations which said
jury shall be subject to such and the like rules regulations and provi- subject to the same
sions as to their qualifications exemptions and (11squ‘111ﬁcat10ns as are qplifieations &e. as
in the said recited Acts made and provided with respect to juries for ™
the trial of issues of fact joined in civil actions and on informations
cxhil)itcd in the Supreme Court of the said Colony.
2. And be it enacted That whenever the said Governor shall The Judges to issue
under the provisions of the said first recited Act direct that « Circuit }Li‘iili’ﬁ &?Zﬂﬂum
Court Courts.
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Court shall be holden in or at any town or place within the said
Colony it shall be lawful for the Judges of the Supreme Court to issue
a writ or writs of genecral venire fucias for the trial of all crimes and
misdemeanors and of all issues of fact in any action or other proceed-
ing commenced in the Supreme Court of the said Colony and which
by the said Court shall be directed to be tried in or at any such town
or place in like manner as such writs are directed to be issued in cases
to be tricd in the Supreme Court and the said Judges shall by such
writ or writs respectively direct the Sheriff of the said Colony to
summon so many jurors to attend the said respective Circuit Courts
so to be holden in or at such towns or places respectively and at such
times and places as the said Judges shall direct and appoint DPro-
vided however that the names of not more than forty-eight nor less
than thirty-six persons duly qualified to serve on juries as aforcsaid .
shall be included in any such venire facias and that every such venire
Sucias shall he issued to the Sheriff fourteen clear days before the
attendance of such jurors shall be required and that the said jurors
shall be severally summoned by the Sheriff or his deputy or proper
officer six clear days before their attendance shall be required and
cvery such summons shall be in writing signed by the Sheriff or his
deputy and shall be to the following effect—

Form of Sheriff’s Mr. A. B. (aaming the juror) you are hereby required to appear
PO as a juror at the Circuit Court to be holden at
on the day of next and there to
attend from day to day until you shall be discharged by
the said Court.
Signed C. D. Sheriff or Deputy Sheriff.

And the said summons shall be left at the respective places of abode
of the jurors.

Jurors makiug de- 3. And be it enacted That it any person duly summoned as a

pktoBe et juror as aforesaid shall make default and fail to attend the said Circuit
Court for which he shall be so summoned (upon proof on oath of such
pcrson being duly summoned as aforesaid) every such person shall
forfeit and pay a fine or sum not exceeding ten pounds at the discretion
of the Judge of the said Court to be levied and appropriated in like
manner as fines imposed by the Supreme Court -and such fines shall
form a fund for the payment of the jurors as by the said recited Act
of the second year of the reign of King William the Fourth is provided
and shall be accounted for in like manner as other fines and forfeitures
imposed by the said Court.

Jury tohe chosen by 4. And be it enacted That upon the trial of all cases civil or

batlot criminal in such Circuit Courts respectively the juries for the trial of
cach respective case shall he chosen and selected by ballot from the
list of jurors so summoned as aforesaid in like manner as directed and
appointed as to trials by juries in the Supreme Court and in case of a
deficiency of the juries so summoned to attend at such Circuit Courts
respectively the necessary number of persons to compose such respec-

Tales may be prayed. tive juries shall and may be supplied and made up by a tales in the
same manner as is directed in and by the said last recited Act respect-
ing juries in the Supreme Court and a like allowance shall be paid to
juries attending at the said Circuit Courts respectively as by the said
last recited Act is directed to be paid to jurors attending the Supreme
Court.

In places where thero 5. And be it enacted That in case the Governor of the said

aie o juries. Colony shall by his proclamation or proclamations 4s aforesaid direct
a Circuit Court or Circuit Courts to be holden in any town or place
wherever provision shall not have been theretofore made for the pre-
paring and settling of the jury lists for such town or place it shall

be
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be lawful for the said Governor to direct the Police Magistrate and
Beneh of Magistrates of the district wherein such town or place shall
be situate to cause jury lists for such town or place to be prepared
and such Police Magistrate and Bench of Magistrates shall in pur-
swance of such direction and they are hereby authorized and required
within threc months after the issue of any such proclamation or
proclamations in the year in which the same shall have been so issued
and in the first week in the month of January in every succeeding
year to prepare or cause to be prepared lists of all jurors within such
town or place respectively or distriet or within thirty miles of such
town or place where such Circuit Courts are respectively appointed to
be holden as aforesaid liable to serve on juries sctting forth their
christian and surname residence titles additions and qu(thhcatlons
according to the form anncxed to this Act and the said Justices or any
two or more of them shall respectively subscribe such lists with a
declaration that such lists contain to the best of their knowledge and
belief the names of all persons liable to serve on juries in the town
place or distriet for which it is made and qualified according to the
provisions of the said recited Acts.

6. And be it enacted That the said Police and other Magis-
trates as aforesaid shall cause copies of the said lists which shall be
so made out as aforesaid to be within three days after the same shall
be prepared affixed to the principal doors of the Court Ilouses and
also to the principal doors of cvery public place of religious
worship within the said town place or district with a notice signed
with their names respectively that the Justices of the Peace for the
said town place or district will hear at the next Petty Scssions
directed to be holden for that purposc as hereinafter mentioned all
objections to the said lists  Provided always that the Police Magistrates

ol such districts respectively shall keep the original lists or copies of

the same to which the inhabitants of the said towns places or districts
respeetively shall have aceess at any reasonable time within fourteen
days after the date of such notice without fee in order that duc notice
may be given of names improperly omitted or inserted.

7. And be it enacted That Special Petty Sessions shall be
holden within fourteen days after the preparation of the fivst lists and;
in the third week in the month of January in every succeeding year
in cach of the satd towns places or districts at w hich the said Justices
respeetively shall attend and produce the lists so prepared and verified
as aforesaid and thereupon the said Justices so assembled shall

examine such lists serialim and strike out of such lists the names of

all persons not liable to serve or disqualified from scrving as jurors
and also of such as are disabled by lunacy or inability of mind deafness
blindness or other permanent infirmity—and shall insert all names
improperly omitted and correct all errors and mistakes in such lists
and the said lists when so scttled shall be final and continue in force
until the jury list for the next ensuing year shall be made out and
transmitted to the Sheriff as hereafter directed.

1121

The Governer may
divect lists to be
prepared.

Lists to he published,

Special Petty
Sessions to he held

in the third weck
in January for

examining lists,

8. And be it enacted That it shall and may be lawful for the Justices to vote

said Justices who shall have prepared and submitted such lists as

on all questions of
character qualifi-

aforesaid to assist and vote at such Petty Sessions as aforesaid upon cation &c.

all questions which may be put respecting the character qualification
disqualification or exemption of every person named in any such list
or of any person whose name may be proposed to be added thereto

Provided always that if any question shall arisc respecting the striking 2nY auestion to bo

out or nddnw of a name the same shall he deeided by ballot.

O decided by ballot.

And be it enacted That after the said lists shall have been Certificate of Justices

finally scttlod and approved in Petty Sessions in manner as herein-
hefore divected a eertificate shall be subjoined and subscribed by such
Justices

as to the scttlement
of lists.
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Justices as may be therc present stating that the same have been
carefully examined and corrected according to the best of the know-
ledge and belief of the major part of them and that all persons then
named in such lists are qualified to serve on juries according to the
provisions of this Act.

Lists to be traus- 10. And be it enacted That as soon as the said lists shall be

mitted to the Sherifl. got1ed as aforesaid the same shall be immediately transmitted by the
said Justices to the Sheriff and the Sheriff upon receiving such lists
shall within ten days after the receipt thereof cause to be transcribed
fairly in a book to be kept in his office for such purpose and to be
styled the jurors’ book for the said towns places or districts respec-
tively the names of all such persons contained in such lists respectively
with the additions of their respective residences titles and qualifications
in alphabetical order beginning under each letter of the alphabet with
the surname of each person and such jurors’ book shall thercupon
be and continue in force until the jury lists for the year ensuing shall
be transcribed by the Sheriff into the jurors’ book.

Special jury may be 11. And be it enacted That in every case wherein a jury shall

summoned. have been granted for the trial of any issue or issues by the Judges of
the Supreme Court in any Circuit Court appointed to be holden in
pursuance of the provisions of the said recited Act of this Sessions
if either of the parties plaintiff or defendant shall make applica-
tion to the Court stating his desire to have such issue or issues
tried by a special jury the Judges of the said Court shall forthwith
issue directions for summoning a special jury constituted as is here-
inafter more particularly described for the trial of such issue or issucs
between the said plaintiff and defendant.

Qualifications of 12. And be it enacted That every man described in the said

special jurors. respective jurors’ book for the town place or distriet in which such
Circuit Courts respectively shall be appointed to be holden as aforesaid
as an esquire or person of higher degrec or as a Justice of the Peace
or as a merchant (such merchant not keeping a general retail shop)
or as a bank director shall be qualified to serve on special jurics for
the trial of issues in the said Circuit Courts respectively.

Sheriff to make out 13. And be it enacted That the Sheriff shall within ten days

o v after he shall have received the lists of jurors for the said several
towns places or districts aforesaid from the Magistrates as aforesaid
extract from the said lists the names of all persons who shall le
qualified and liable to serve on special juries for such towns places or
districts respectively and shall cause a list of the names so extracted
to be fairly and truly made out in alphabetical order together with
their respective places of abode and additions which said list shall he
called the ¢ Special Jurors’ List” of the respective town place or
district from the jury list of which it shall have been so extracted and
shall be subjoined to the jurors’ book of such town place or district
respectively and the said Sheriff shall prefix to every name in such
list its proper number beginning the numbers from the first name and
continuing them in a regular arithmetical series down to the last name
and shall cause the said several numbers to be written upon distinct
pieces of parchment or card being all as nearly alike in appearance as
may be and of an equal size and after all the said numbers shall have
been so written shall put the same together in a separate drawer or
hox and shall there safely keep the same to be used as may be required.

Special jurics to be 1t And be it enacted That whenever the said Supreme Court
struck as lsnow 1Y ghall have awarded a jury for the trial of any issue to be tried in any

Circuit Court appointed to be holden as aforesaid and either plaintiff
or defendant shall require a special jury for the trial of such issue
the special jury to be selected and chosen for the trial of such issue
shall be struck elected chosen drawn-and summoned in like manner
as
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as special juries arve struck clected chosen drawn and summoned for

the trial of issues in the Supreme Court of the said Colony.

' 15. And be it ena(/tcd That the same special jury may try any special jury may try
number of cases in which a special jury shall have been awarded for any munber of cases.
the trial of any issue or issucs in the same Circuit Court wherein such

spcci‘xl jury shall be summoned to attend as special jurors upon the

parties plaintifl and defendant consenting thereto in writing any thing

i this Act to the contrary notw 1thst‘1ndm<r

16. And be it enacted That Wherover the said Supreme Cowrt Eypenses of special
shall have awarded a special jury for the trial of any issuc or issucsiwicshow defrayed.
in such Circait Courts respeetively the expenses oceasioned theveby
and the allowance to he made to such special jurors shall be borne and
paid in like manner as the expenses and allowances of special juries
in the Supreme Court.

17. And be it enacted That all persons who shall be summoned Juries at Civenit
to attend the said Circuit Courts respectively as jurors under the ettt
provisions of this Act shall be subject and liable to such and the like Dilities as they are
rules forms course and manner of empannelling and proceeding in ™" by .
all respeets on the trial of any issue and shall be cntitled to
receive such and the like respeetive rates of allowanee for attendance
upon the said Circuit Courts respectively as are preseribed by the said
recited Act of the sccond year of Iis late Majesty and in defanlt of g winim 1v. No. ¢.
such attendance shall he @ub]cct and hable to such and the like for-
feitures to be recovered in like manner as in and by the said recited
Act is direeted and provided.

18. And whereas Dy the said first recited Act passed in the 1 vietoria No. 22,
present Sessions of the Legislative Council of the said Colony pro- Provision for trinl by
vision is made for the dppomtment of Resident Judges at the Depen- % ;“,,:};;,‘;‘;‘};L;g\‘f
dencies of Port Phillip and New Zealand 1'cspcct1\'dy who are therehy Zealandvespectively.
invested with and authorized to exercise within the said Dependencies
respectively all such and the like powers as are vested in and exercised
within the said Colony of New South Wales by the Judges of the
Supreme Court thereof resident in Sydney — And whereas it is
neeessary to make provision for the trial at the said Dependencies of
civil and criminal issues by juries in like manner as is divected by the
said recited Aet passed in the second year of the reign of 1lis late 2 william 1v. No. 2.
Majesty King William the Fourth with respeet to the trial of civil
issucs in the said Supreme Court and as directed by an Act passed in
the fifth ycar of the reign of 1lis said late Majesty intituled “_Adn Aet 5winiam 1v. No. 25,
“ to continue for a limited time an Act of the Governor and Council of
« New South TWales iilituled < An Aet /'or requlating the constitution
“ <of Juries and for the Trial of Issues in certain cases in the Supreme
<< Court of New South Wules and to make further provisivi for
“ < Trial by Jury’” with respect to eriminal issues tried in the said
Court as the said Acts are continued by the said recited Act passed
in the present Sessions of the said Legislative Council Be it
therefore cnacted That all erimes and misdemeanors and all eivil
issues of fact which shall be tried or prosceuted in any Court of’ com-
petent jurisdietion within cither of the said Dependencies whether in
the Supreme Court or in any Court of Quarter Sessions shall be tried
by a jury of twelve inhabitants of the said Dependencies respectively
who shall he subject to such and the like rules regulations and pro-
visions as to their qualifications exemptions and dlbqu‘ihh('atlon as in
this Act are made and provided with respect to juries for the trial of
such issues respectiv ely in the said Circuit Courts IProvided that
nothing herein contained shall he construed to alter the law with
respect to the trial of civil issues before two assessors And provided
also that nothing herein contained shall restrain or in any manner
interfere with the power and authority by law vested in any (‘()m"t of

aeneral
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Prisons Regulation.

Qualifications for ~ Greneral Quarter Sessions to take cognizance in a summary way of

Jurors. crimes misdemeanors and other offences not punishable with death
which have been or shall be committed by transported felons or other
offenders whose sentences have not expired or been remitted.

Duties of Justices 19. And be it enacted That the scveral duties required by the

Deputy Sherifis and g4id recited Acts to be performed by the Justices Sheriff and other

respect to juries.  officers shall be required to be performed by the Justices Sherift or
Deputy Sheriff and other officers in each of the said Dependencies and
subject to the same rules provisions penalties and regulations in cvery
respect.

FORM OF RETURN OR LIST REFERRED TO.

Tor List of all Men within the District or Town of
liable to serve on Jurics.

District or Place in Towns| Christian and Snrnames Title Quality ‘ . .
. N . . 2 g sation.
add the name of the Street. at full length. Calling or Business. Nature of Qualification

- l
Maitland Macquarie- . ! Freehold onc hundred
street.............. } Adams John Esquire 1} pounds per annumn.
i : . ;
Bathurst George-strect..| Bowles James Grocer { : F()l‘)gl,;}:ﬂglggtft?,"'nds of
1

A. B.
Superintendent of Police or
Magistrate for




