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Section 1
Chapter 1

Adoption Act 2000 No 75
Preliminary

The Legidature of New South Wales enacts.

Chapter 1  Preliminary

Introduction

This Chapter contains provisions that are helpful in understanding the Act as a whole. It also
contains some machinery provisions.

1 Name of Act

This Act is the Adoption Act 2000.

2 Commencement

This Act commences on a day or days to be agppointed by
proclamation.

3 Definitions

Expressions used in this Act (or in a particular provision of this Act)
that are defined in the Dictionary at the end of the Act have the
meanings set out in the Dictionary.

Note. Expressions used in this Act (or in a particular provision of this Act) that are
defined in the Interpretation Act 1987 have the meanings set out in that Act.

4 Meaning of “Aboriginal” and “Torres Strait Islander”
(1) InthisAct:

Aboriginal hasthe samemeaning asin the Aboriginal Land Rights Act
1983.

Aboriginal child means a child descended from an Aborigind and
includes a child who is the subject of a determination under
subsection (2).

Torres Strait | dander means a person who:
(@  isdescended from a Torres Strait Iander, and
(b) identifiesasaTorres Strait Idander, and

() isacceptedasaTorresStrait Idander by aTorres Strait Idander
community.

Torres Strait Idander child means a child descended from a Torres
Strait Idander and includes a child who is the subject of a
determination under subsection (3).
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Preliminary

Chapter 1

2

3

Despite the definition of Aboriginal in subsection (1), the Court may
determine that a child is an Aboriginal for the purposes of this Act if
the Court is satisfied that the child is of Aboriginal descent.

Despite the definition of Torres Strait | dander in subsection (1), the
Court may determine that a child is a Torres Strait Idander for the
purposes of this Act if the Court is satisfied that the child is of Torres
Strait Ilander descent.

5 Notes

Introductions to Chapters and other notesin thetext of this Act do not
form part of thisAct.

Note. For the purpose of comparison, a number of provisions of this Act contain
bracketed notes in headings, drawing attention (“cf”) to equivalent or comparable
(though not necessarily identical) provisions of other laws. Abbreviations in the
notes include:

. AC Act: Adoption of Children Act 1965
. AC Reg: Adoption of Children Regulation 1995
. Al Act: Adoption Information Act 1990
. Al Reg: Adoption Information Regulation 1996.
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Chapter 2 Objects and adoption principles
Chapter 2 Objects and adoption principles

6 What are the roles of the objects and adoption principles of this Act?

The provisions of this Chapter are intended to give guidance and
direction in the administration of this Act. They do not create, or
confer on any person, any right or entitlement enforceable at law.

7 What are the objects of this Act? (cf Al Act s 3)
The objects of this Act are as follows:

@

()
©
()
©
(f)

9
(h)
(i)

to emphasisethat the best interests of the child concerned, both
inchildhood and | ater life, must bethe paramount consideration
in adoption law and practice,

to make it clear that adoption isto be regarded as a service for
the child concerned,

to ensure that adoption law and practice assist achild to know
and have accessto hisor her birth family and cultural heritage,

to recognise the changing nature of practices of adoption,

to ensure that equivaent safeguards and standards to those that
apply to children from New South Wales apply to children
adopted from oversess,

to ensure that adoption law and practice complies with
Audtrdia’s obligations under treaties and other internationa
agreements,

to encourage openness in adoption,
to allow accessto certain information relating to adoptions,

to provide for the giving in certain circumstances of post-
adoption financial and other assistance to adopted children and
their birth and adoptive parents.

8 What principles are to be applied by persons making decisions about
the adoption of a child? (cf AC Acts 17, AC Reg cl 35)

(1) Inmaking a decision about the adoption of a child, a decision maker
is to have regard (as far as is practicable or appropriate) to the
following principles:.

@

the best interests of the child, bothin childhood and in later life,
must be the paramount consideration,
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Objects and adoption principles Chapter 2

(b)  adoption is to be regarded as a service for the child, not for
adults wishing to acquire the care of the child,

()  noadult hasaright to adopt the child,

(d) if the child is &ble to form his or her own views on a matter
concerning his or her adoption, he or she must be given an
opportunity to express those views freely and those views are
to be given due weight in accordance with the developmental
capacity of the child and the circumstances,

(¢) thechild sgiven nameor names, identity, language and cultural
and religious ties should, as far as possible, be identified and
preserved,

(f)  if the child is Aborigind—the Aborigina child placement
principles are to be applied,

(9 if the child is a Torres Strait Idander—the Torres Strait

2

Idander child placement principles are to be applied.

In determining the best interests of the child, the decision maker isto
have regard to the following:

@
()

(©

(d)
©

(f)

@
(h)

any wishes expressed by the child,
the child's age, maturity, level of understanding, gender,
background and family relationships and any other

characteristics of the child that the decison maker thinks are
relevant,

the child’'s physica, emotiona and educationa needs,
including the child’s sense of persona, family and cultura
identity,

any disability that the child has,

any wishes expressed by either or both of the parents of the
child,

the relationship that the child has with his or her parents and
sblings (if any) and any significant other people (including
relatives) in relation to whom the decision maker considersthe
guestion to be relevant,

the attitude of each proposed adoptive parent to the child and
to the respongibilities of parenthood,

the nature of the relationship of the child with each proposed
adoptive parent,
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Objects and adoption principles

(i)

0)

()

the suitability and capacity of each proposed adoptive parent,
or any other person, to provide for the needs of the child,
including the emotional and intellectual needs of the child,

the need to protect the child from physical or psychologica
harm caused, or that may be caused, by being subjected or
exposed to abusg, ill-treatment, violence or other behaviour, or
being present while a third person is subjected or exposed to
abusg, ill-trestment, violence or other behaviour,

the dternatives to the making of an adoption order and the
likely effect on the child in both the short and longer term of
changesin the child’ s circumstances caused by an adoption, so
that adoption is determined among all aternative forms of care
to best meet the needs of the child.

9 Participation of child in decisions

(1) Toensurethat achildisableto participatein any decision made under
this Act that has a significant impact on his or her life, the decision
maker is responsible for providing the child with the following:

@
()
©
()
C)

adequate information, in amanner and language that the child
can understand, concerning the decision,

the opportunity to express hisor her views freely, according to
his or her ahilities,

information about the outcome of the decison and an
explanation of the reasons for the decision,

any assistance that is necessary for the child to understand the
information and to express his or her views,

appropriate counsaling when the child’ s consent isrequired to
his or her adoption.

(2) Inthe application of this principle, due regard must be had to the age
and developmental capacity of the child.
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(3) Decisions about the adoption of achild that have asignificant impact
onthelifeof thechildinclude, but are not limited to, decisonsrelating
to the following:

@
()

©
()

the placement for adoption of the child,

the development of any adoption plan concerning the child and
the views of the child’s parents about the plan,

an application for an order for the adoption of the child,
contact with birth parents or others connected with the child.
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Chapter 3 Adoption service providers
Part 1 Authority to provide adoption services
Chapter 3 Adoption service providers

Introduction

This Chapter provides for the making of arrangements for the placement of children for adoption
through a government department and accredited adoption agencies. It makes it clear that
individuals must not make their own adoption arrangements, either personally or through private
institutions. The Chapter provides for the accreditation of charitable and non-profit organisations
to provide adoption services.

Part 1 Authority to provide adoption services

10 Adoption services to be provided by or on behalf of Director-General

(1) Subject to this Act, the Director-General is to provide, and may
accredit others to provide, adoption services.

Note. Under section 206, the Director-General may delegate this and any other
function under this Act to any person.

(2) Without limiting subsection (1), the Director-Generd is, subject tothis
Act, responsible for the following:

@
(b)
©
(d)
©
(f)

9

the assessment of the suitability of aperson or personsto adopt
achild,

any decision to place a child with a person or persons wishing
to adopt the child,

the transfer of the care of a child to the person or persons who
will adopt the child,

the giving of consent to the adoption of a child of whom he or
she has guardianship,

the accreditation of adoption service providers,

the provison in certan circumstances of post-adoption
financia and other ass stanceto adopted childrenand their birth
and adoptive parents,

the provision of post-adoption services, including the provision
of information and arrangements to facilitate post-adoption
contact with the parties to an adoption.

11 Unauthorised arrangements for adoption (cf AC Act s 51)

(1) An adoption service in relation to the adoption in New South Wales
(including the intercountry adoption) of a child may be provided only

by:
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Authority to provide adoption services Part 1

2

(@&  theDirector-Generd, or

(b)  an organisation accredited under Part 2 as an adoption agency
that may provide the service.

A person (other than the Director-Generd) must not provide any
adoption service referred to in section 10 (2) (), (b) or (c) in relation
to the adoption in New South Wales (including the intercountry
adoption) of achild unless the person is, or is acting on behaf of, an
organisation accredited under Part 2 as an adoption agency that may
provide the service.

Maximum penalty: 10 penalty units or imprisonment for 12 months,
or both.

Note. Intercountry adoption is defined in the Dictionary.

Page 9



Section 12

Chapter
Part 2

3

Adoption Act 2000 No 75
Adoption service providers
Accreditation of adoption agencies

Part 2 Accreditation of adoption agencies

12 Applications for accreditation

(1) A charitable or non-profit organisation may apply to the Director-
Genera for accreditation as an adoption agency that may provide
adoption services specified by the Director-Generdl.

(2) An application must:

@
()

©
()

be in writing, and

specify the address of the principal office in New South Wales
of the organisation, and

specify the person who is to be the principa officer of the
organisation if accredited, and

specify the adoption services the organisation seeks
accreditation to provide.

(3) The Director-General may require the applicant to provide such
documents and information as the Director-Genera consders
necessary for the purpose of ascertaining whether the organisation
should be accredited.

(4) Anagpplication under this section istaken for the purposes only of any
review under Chapter 10 to have been refused if it is not determined
within 60 days after the application is made.

13 Accreditation of adoption agencies (cf AC Act ss 10, 11 (2), AC Reg Sch 2)

(1) TheDirector-Generd isto determine an application for accreditation:

@

()

by accrediting the organi sation as an adoption agency that may
provide any one or more adoption services specified by the
Director-Generdl, or

by refusing to accredit the organisation.

(2) Theregulations may prescribe:

@

()

the adoption services or classes of adoption services (including
intercountry adoption services) that the Director-General may
accredit an adoption agency to provide, and

standards with which an agpplicant for accreditation must
comply in order to be accredited to provide an adoption service
or class of adoption services.
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Adoption service providers Chapter 3
Accreditation of adoption agencies Part 2

14 Refusal of application (cf AC Act s 11)

15

1)

2

3

The Director-General must refuse an application for accreditation if it
appears to the Director-General that the applicant is not suited to
providing the adoption services for which accreditation is sought.

The matters the Director-Genera may take into account in
determining an application for accreditation include the qualifications,
experience, character and number of personstaking part, or proposing
to take part, in the management or control of the organisation, or
engaged or proposed to be engaged, on behdf of the organisation, in
the conduct of the activities of the organisation.

The Director-Generd must give notice of the Director-Generd’s
decison to refuse accreditation to the person specified in the
application for accreditation asthe principal officer of the organisation.

Notice of accreditation to be published in Gazette (cf AC Act s 15)

1)

2

3)

(4)

The Director-Generd is to publish in the Gazette notice of the
accreditation of an organisation as an adoption agency and the
adoption services that may be provided by it.

The notice is to specify:

(@  theaddress of the principal office of the agency, and

(b)  thefull name of the principa officer of the agency, and

() theperiod for which the accreditation isto remain in force.

The Director-Genera is to give the principa officer a copy of the
accreditation notice as soon as practicable after it is published in the
Gazette.

The accreditation of an agency takes effect when the principal officer
of the agency is given the notice.

16 Copy of accreditation notice to be displayed

The principal officer of an accredited adoption agency must ensurethat
a copy of the accreditation notice for the agency is displayed in a
prominent place at the principal office of the agency at al times when
adoption services are provided by the agency.

Maximum penaty: 50 pendty units.
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Section 17

Chapter
Part 2

3

Adoption Act 2000 No 75
Adoption service providers
Accreditation of adoption agencies

17 Conditions of accreditation (cf AC Act s 11 (3))

1)

2

3

Accreditation as an adoption agency is subject to the following
conditions.

(@  conditions prescribed by this Act or the regulations,
(b)  conditions specified in the accreditation notice,

()  conditionsimposed by the Director-Genera from timeto time,
under subsection (2) (b),

(d) in the case of an adoption agency accredited to provide
intercountry adoption services—the condition that the agency
must not be involved in fund raising, sponsorship or the
sending of aid to any indtitution with which it has an
intercountry adoption program.

The Director-General may by notice in writing given to the principa
officer of an accredited adoption agency:

(&  revoke or vary any condition to which an accreditation is
subject, or

(b)  attach new conditions to the accreditation.
Note. Chapter 10 provides for review of decisions about conditions.

Conditions that may be prescribed by the regulations include
conditions relating to requirements to be observed, and facilitiesto be
provided, by accredited adoption agencies, including conditions with
respect to the qudificationsand experience of personswho may act for
or on behdf of such agencies.

18 Duration of accreditation

Accreditation of an adoption agency remains in force (unless sooner
revoked or suspended) for the period specified in the accreditation
notice.

19 Principal officer of accredited adoption agency (cf AC Act s 12)

1)

2

Before making an application for accreditation under this Part, an
organisation is to appoint a person to be its principal officer for the
purposes of this Act if the gpplication is granted.

An accredited adoption agency must, within 7 days after the
occurrence of a vacancy in the office of principal officer, appoint a
person to fill the vacancy and give notice in writing to the Director-
General of the appointment.
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Adoption service providers Chapter 3
Accreditation of adoption agencies Part 2
(3) A person appointed to be principa officer must be resident in New

20

21

(4)

)

South Wales.

For the purposes of and without limiting subsection (2), the office of
the principa officer is taken to have become vacant if the person
holding the office ceases to be resident in New South Wales.

Anything done by the principa officer of an accredited adoption
agency, or with hisor her gpprova,, is, for the purposes of this Act and
any regulations relating to accredited adoption agencies but without
prejudice to any persond liability of the principa officer, taken to be
done by the accredited adoption agency.

Revocation or suspension of accreditation (cf AC Act s 13)

1)

2

3)

The Director-General may, a any time, revoke or suspend the
accreditation of an adoption agency by notice in writing given to the
principal officer of the agency.

Without limitation, the Director-Generd may revoke or suspend
accreditation of an agency:

(@ a therequest of the agency, or

(b)  on the ground that the agency is no longer suited to providing
the adoption service, having regard to al relevant
congderations, including the matters referred to in section 14,
or

()  ontheground that the agency has contravened a provision of
this Act or the regulaions that is applicable to it or any
condition to which its accreditation is subject.

A notice under this section is to state the grounds for revocation or
suspension.

Note. Chapter 10 provides for review of decisions to revoke or suspend
accreditation.

Notice of revocation or suspension of accreditation to be published in
Gazette (cf AC Act s 15)

1)
2

The Director-General must publish notice in the Gazette of any
revocation or suspension of the accreditation of an adoption agency.

The noticeisto specify the address of the principal office, and the full
name of the principa officer, of the agency.
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Part 2 Accreditation of adoption agencies

(3) The Director-Genera must give the principa officer of the agency a
copy of the notice of revocation or suspension as soon as practicable
after it is published in the Gazette.

(4) The revocation or suspension of accreditation takes effect when the
principal officer of the agency is given the notice.
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Chapter 4 The adoption process

Part 1 General

22 Proceedings

Proceedings for the making of adoption orders and other orders under
this Act are to be heard and determined by the Supreme Court.

23 Jurisdiction (cf AC Act ss 8 and 9)

1)

2

3

(4)
)

Subject to this Act, the Court may make an order for the adoption of
achild (an adoption order) solely in favour of one person or jointly in
favour of acouple.

Note. Couple is defined in the Dictionary to mean a man and woman who are
married or have a de facto relationship. The effect of the making of an adoption
order is described in Part 11 of this Chapter.

The Court must not make an adoption order unless, when the
application for the order isfiled:

(@&  thechildis present in the State, and
(b) theapplicant, or if the gpplication isajoint application, each of
the applicants, resides, or is domiciled, in the State.

For the purposes of this section, if the Court is satisfied that the child
was present in the State, or that the applicant or each applicant was
resdent or domiciled in the State, for a period of 3 months
immediately before the day on which the application was filed, the
Court may, in the absence of evidence to the contrary, presume that:
(@&  thechild waspresent in, or

(b)  that the applicant or each applicant was resident or domiciled
in,

the State when the application was filed.

The Court has jurisdiction under this section to make an adoption
order despite any rule of private internationa law to the contrary.

Subject to Part 2 of Chapter 5, the Court hasjurisdiction, under and in
accordance with this Part, to make an adoption order with respect to
the intercountry adoption of a child referred to in Part 2.

Note. Child is defined in the Dictionary.
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24  Who can be adopted? (cf AC Act s 18 (1))
(1) An adoption order may be made in relation to a child who:

(@  was less than 18 years of age on the date on which the
gpplication for the order was made, or

(b)  was 18 or more years of age on that date and was cared for by
the applicant or applicants for the order.

(2) For the purposes of subsection (1) (b), a child was cared for if the
child:

(@  hasbeen brought up, maintained and educated by the applicant
or applicants, or by the applicant and a deceased spouse of the
applicant, ashisor her or their child for a continuous period of
at least 5 years before the gpplication was made, or

(b)  has, as award within the meaning of the Children (Care and
Protection) Act 1987 or a person under the parental
respongibility of the Minister administering the Children and
Young Persons (Care and Protection) Act 1998, been in the
care or custody of the agpplicant or applicants or of the
applicant and a deceased spouse of the applicant.

Note. Spouse is defined in the Dictionary.

25 Previous adoption or marital status immaterial (cf AC Act s 18 (5))

An adoption order may be made:

(@& even if the child concerned has, whether before or after the
commencement of this section and whether in the State or
elsawhere, previoudy been adopted, and

(b)  irrespective of the marita status of the child.

26  Who can adopt? (cf AC Act ss 8, 19, 20, 21 (1) (c) (i) (a))

An gpplication for an adoption order may be made in accordance with
this Act solely by or on behalf of one person or jointly by or on behalf
acouple.

Note. Couple is defined in the Dictionary.
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27 Adoption by one person (cf AC Act ss 8, 19 (2) and (3), 20, 21 (1) (c) (i) ()

28

(1)

2

3)

Basic requirements

One person may, subject to this Act, adopt a child only if the person
is:

(@  resdent or domiciled in the State, and

(b) of good repute and a fit and proper person to fulfil the
respongibilities of a parent.

Age requirements
The Court must not make an adoption order in favour of one person
who is not abirth parent or relative of the child unless:

(@&  the person is 21 or more years of age and 18 or more years
older than the child, or

(b)  the Court considers that in the particular circumstances of the
case it is desirable to make the order even though the person
does not fulfil the age requirements.

Consent of spouse

The Court must not make an adoption order in favour of one person
who is living with a spouse unless the person’s spouse consents in
writing to the application for the adoption order.

Note. Spouse is defined in the Dictionary.

Adoption by couple (cf AC Act ss 8, 19, 20, 21 (1) (c) (i) (a))

1)

2

3)

Basic requirements
Two persons who are a couple may, subject to this Act, adopt a child
only if:

(@  both of them are resident or domiciled in the State, and

(b)  both of them are of good repute and are fit and proper persons
to fulfil the responsibilities of parents.

Requirements for step parent
The Court must not make an order in favour of acoupleif oneof them
is astep parent unless section 30 is complied with.

Age requirements
The Court must not make an adoption order in favour of a couple if
neither of them is a birth parent or relative of the child unless:

(@  each of themis 21 or more years of age and 18 or more years
older than the child, or
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Part 1 General

(b)  the Court consdersthat in the particular circumstances of the
caseit is desirable to make the order even though one or both
of them do not fulfil the age requirements.

(4) Length of relationship requirement
The Court must not make an adoption order in favour of a couple
unlessthe couple have been living together for a continuous period of
not less than 3 years immediately before the application for the
adoption order.

(5) The Court may make an adoption order in favour of a couple jointly
even if one of them is abirth parent, or they are the birth parents, of
the child.

Note. Couple is defined in the Dictionary.

29 Adoption by relative

The Court must not make an adoption order in favour of arelative of
achild unless:

(@  specific consent to the adoption of the child by the relative has
been given in accordance with this Act by the appropriate
person or persons specified in section 53 (b), and

(b)  the child has established a relationship of at least 5 years
duration with the relative, and

() theCourt is satisfied that the making of the adoption order is
clearly preferable in the best interests of the child to any other
action that could be taken by law in relation to the child.

Note. Examples of other action that may be taken by law are the making
of a care order under the Children and Young Persons (Care and

Protection) Act 1998 or a parenting order under the Family Law Act 1975
of the Commonwealth.

30 Adoption by step parent

The Court must not make an adoption order in favour of a step parent
of achild unless:

(@ thechildisat least 5 yearsold, and

(b)  the step parent has lived with the child and the child’ s birth or
adoptive parent for acontinuous period of not lessthan 3 years
immediately before the application for the adoption order, and
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©

()

specific consent to the adoption of the child by the step parent
has been given in accordance with this Act by the appropriate
persons, and

the Court is satisfied that the making of the adoption order is
clearly preferable in the best interests of the child to any other
action that could be taken by law in relation to the child.

Note. Examples of other action that may be taken by law are the making of a care
order under the Children and Young Persons (Care and Protection) Act 1998 or a
parenting order under the Family Law Act 1975 of the Commonwealth.

31 Adoption of non-citizen child

(1) TheCourt must not make an adoption order in relation to anon-citizen
child as referred to in Part 2 of Chapter 5 unless:

2

@

()

arrangements for adoption of the child have been made by the
Director-Genera or an accredited adoption agency that may
provide intercountry adoption services or the Director-General
applies for the order on the basis that the proposed adoptive
parent hasintercountry parental responsibility for the child, and

the provisions of this Act and the regulations relaing to
intercountry adoptions have been complied with.

For the purposes of this section, a person has intercountry parental
responsbility for a child if the child is from a country other than a
Convention country or a prescribed overseas jurisdiction and the
person, after being resident in that country for 12 months or more or
being domiciled in that country, was given parental responsibility for
the child under the law of that country.
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Part 2 Placement of children for adoption

Division 1 Children other than Aboriginal and Torres Strait
Islanders

32 Regard to be had to cultural heritage of child

(1) Inplacing achild (other than an Aborigina or Torres Strait Idander
child) for adoption, the decison maker must take into account the
culture, any disability, language and religion of the child and the
principle that the child’s given name, identity, language and cultural
and religious ties should, as far as possible, be preserved.

(2) Without limiting matters that may be taken into account, the decision
maker must take into account whether a prospective adoptive parent
of adifferent cultural heritageto that of the child has demonstrated the
following:

(@  thecapacity to assist the child to develop ahedlthy and positive
cultura identity,

(b)  knowledge of or a willingness to learn about, and teach the
child about, the child's cultura heritage,

(0 awillingness to foster links with that heritage in the child’s
upbringing,

(d) the capacity to help the child if the child encounters racism or
discrimination in school or the wider community.

Division 2 Aboriginal children

33 Aboriginal participation in decision making

The Director-Genera or appropriate principa officer must ensurethat
the following are consulted about the placement of an Aboriginal
child:

(@&  an Aborigina adoption consultative organisation, or
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Aboriginal children Division 2

(b)  aperson nominated by the child’s parents, extended family or
kinship group, as recognised by the Aboriginad community to
which the child belongs, or by that community with expertise
in relation to the adoption or subgtitute care of Aboriginal
children.

34 Application of Aboriginal child placement principles

(1)

2

The Director-Generd or appropriate principal officer is to make
reasonable inquiries as to whether a child to be placed for adoption is
an Aborigina child.

The Aborigina child placement principlesareto be gpplied in placing
achild that the Director-Genera or principa officer is satisfied is an
Aborigina child for adoption.

35 Aboriginal child placement principles

1)

@

General principle

It is a principle to be applied in the administration of this Act that
Aborigina people should be given the opportunity to participate with
as much self-determination as possible in decisions relating to the
placement for adoption of Aboriginal children (whichisaconcept that
is absent in customary Aboriginal child care arrangements).

The general order for placement
The Aboriginal child placement principles are as follows:

(@  Thefirg preference for placement of an Aborigina child isfor
the child to be placed for adoption with a prospective adoptive
parent or parents belonging to the Aboriginad community, or
one of the communities, to which the birth parent or birth
parents of the child belongs.

(b) Ifitisnot practicable or in the best interests of the child for the
child to be placed in accordance with paragraph (a), the child
is to be placed with a prospective adoptive parent or parents
from another Aborigina community.

() Ifitisnot practicable or in the best interests of the child for the
child to be placed in accordance with paragraph (&) or (b), the
child is to be placed with a non-Aboriginal prospective
adoptive parent or parents.
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Aboriginal children

3)

(4)

)

Placement of child with person who is not Aboriginal

An Aborigina child is not to be placed with a non-Aboriginal

prospective adoptive parent unless the Court is satisfied that the

prospective adoptive parent:

(@  has the capacity to assist the child to develop a hedthy and
positive cultura identity, and

(b)  has knowledge of or is willing to learn about, and teach the
child about, the child’s Aborigina heritage and to foster links
with that heritage in the child's upbringing, and

()  hasthecapacity to help the child if the child encountersracism
or discrimination in the wider community,

and that the Aborigina child placement principles have been properly
applied.

Note. Placement with a non-Aboriginal prospective adoptive parent requires an
application to the Court for a preliminary hearing—see section 80.

Child with one Aboriginal parent and one non-Aboriginal parent

If achild hasone Aborigina parent and onenon-Aboriginal parent, the
child may be placed with the person with whom the best interests of
the child will be served having regard to the objects of this Act.

If achild to whom subsection (4) applies.

(@  isplaced with aperson who isnot within an Aborigina family
or community, an adoption plan must provide for the child to
have the opportunity to develop an identity with the Aborigina
community to which the child belongs, or

(b) is placed with a person who is within an Aborigina
community, an adoption plan must providefor thechild to have
the opportunity to devel op an identity with the non-Aborigina
community to which the child belongs.

36 Alternatives to placement for adoption to be considered

An Aborigina child is not to be placed for adoption unless the
Director-Generd is satisfied that the making of the adoption order is
clearly preferable in the best interests of the child to any other action
that could be taken by law in relation to the care of the child.

Note. Examples of other action that may be taken by law are the making of a care

order under the Children and Young Persons (Care and Protection) Act 1998 or a
parenting order under the Family Law Act 1975 of the Commonwealth.
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Division 3

Torres Strait Islanders

37 Torres Strait Islander participation in decision making
The Director-Genera or appropriate principa officer must ensurethat

the fol

lowing are consulted about the placement of a Torres Strait

Idander child:

@
()

aTorres Strait 1dander adoption consultative organisation, or

a person nominated by the child' s parents, extended family or
kinship group, as recognised by the Torres Strait Idander
community to which the child belongs, or by that community,
with expertise in relation to the adoption or substitute care of
Torres Strait ISander children.

38 Application of Torres Strait Islander child placement principles

(1) The Director-General or appropriate principa officer is to make
reasonable inquiries as to whether a child to be placed for adoption is
aTorres Strait Idander child.

(2) TheTorres Strait Idander child placement principles are to be applied
in placing a child that the Director-Genera or principa officer is
satisfied isa Torres Strait 1dander for adoption.

39 Torres Strait Islander child placement principles

(1) The general order for placement
The Torres Strait Idander child placement principles are as follows:

@

()

The first preference for placement of a Torres Strait Idander
child is for the child to be placed for adoption with a
prospective adoptive parent or parents within the child's
extended family.

If it isnot practicable or in the best interests of the child for the
child to be placed in accordance with paragraph (@), the child
is to be placed with a prospective adoptive parent or parents
within the community, or one of the communities, to which the
birth parent or birth parents of the child belongs.

If it isnot practicable or in the best interests of the child for the
child to be placed in accordance with paragraph (a) or (b), the
child is to be placed with a prospective adoptive parent or
parents from another Torres Strait I1dander community.
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2

3

(4)

(d) Ifitisnot practicable or in the best interests of the child for the
child to be placed in accordance with paragraph (@), (b) or (c),
the child is to be placed with a non-Torres Strait Idander
prospective adoptive parent or parents.

A Torres Strait Idander child is not to be placed with a prospective
adoptive parent who is not a Torres Strait Iander unlessthe Court is
satisfied that the prospective parent:

(@  has the capacity to assist the child to develop a healthy and
positive cultural identity, and

(b)  iswilling to learn about, and teach the child about, the child’s
TorresStrait Idander heritage and foster linkswith that heritage
in the child’s upbringing, and

() hasthecapacity to help the child if the child encountersracism
or discrimination in the wider community,

and that the Torres Strait I ander child placement principleshave been
properly applied.

Note. Placement with a non-Torres Strait Islander prospective adoptive parent
requires an application to the Court for a preliminary hearing—see section 80.

Child with one Torres Strait Islander parent and one non-Torres Strait
Islander parent

If a child has one Torres Strait Idander parent and one non-Torres
Strait Idander parent, the child may be placed with the person with
whom the best interests of the child will be served having regard to the
objects of thisAct.

If achild to whom subsection (3) applies:

(@ is placed with a person who is not within a Torres Strait
Idlander family or community, an adoption plan must provide
for the child to have the opportunity to devel op an identity with
the Torres Strait Idander community to which the child
belongs, or

(b) isplaced with a person who is within a Torres Strait 1dander
community, an adoption plan must providefor thechild to have
the opportunity to develop anidentity with thenon-Torres Strait
Idander community to which the child belongs.
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Division 4 Placement outside Australia

40 Report on child for intercountry adoption

(1) A childwho isresident or domiciled in the State is not to be adopted
in a place outside Augtraia unless the Director-Genera has.

(&  determined that the consent necessary for the adoption hasbeen
given in accordance with this Act (or dispensed with), and

(b)  determined that a suitablefamily to adopt or otherwise carefor
the child cannot be found in Australia, and

(c if satisfied that the child should be adopted outside Australia,
prepared areport to that effect.

(2) The report is to include information about the child's identity,
adaptability, background, socid environment, family history, medica
history of the child and the child’ sfamily and any specia needs of the
child and is to indicate that the consents required under this Act have
been obtained.

Note. Under Article 16 of the Hague Convention on Intercountry Adoption the

report prepared under this section will be transmitted by the Director-General to the
appropriate authority in the place outside Australia.
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Part 3 Selection of prospective adoptive parents

41 Application of Part

This Part gppliesto the assessment of the suitability, and selection, of
prospective adoptive parents of a child other than step parents or
relatives.

42 Expression of interest in adopting a child

(1) One person, or a couple, may submit to the Director-Genera, or
principa officer of an adoption agency accredited to accept
gpplications to adopt, an expression of interest in:

(&  being approved as suitable to adopt a child (whether a citizen
or non-citizen), and

(b)  beingsdected, inamanner determined by the Director-General
or principa officer, to adopt a child.

(2) A submission of an expression of interest may be made only if the
person or each person isresident or domiciled in the State.

43 Application to adopt (cf AC Reg Part 3)

The Director-Generd or principd officer may, in accordance with the
regulations and subject to any conditions of the accreditation of the
agency concerned, invite a person or acouple who have submitted an
expression of interest to submit an application to adopt a child.

44  Form of expression of interest or application

A submission of an expression of interest or application to adopt a
child under this Part is to be made in accordance with the regul ations.

45 Assessment of suitability, and selection, of adoptive parents

(1) The regulations may make provison for or with respect to the
following:

(@  the assessment of the suitability of persons to be approved to
adopt, and selection of personsto adopt, children under thisAct
from within New South Wales or elsawhere,

(b)  the keeping by the Director-Genera of a register of persons
approved by the Director-Genera or by principal officers asfit
and proper persons to adopt children.
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(2) Forthepurposeof ng the suitability of apersonto adopt achild,
the Director-Genera or appropriate principa officer may require the
person to furnish an imprint of hisor her fingerprintsto enable acheck
to be made of any crimina record of the person.
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Part 4 Adoption plans

46 What is an adoption plan?

(1)

2

An adoption plan isa plan agreed to by two or more of the partiesto
the adoption of a child that includes provisions relating to:

(@  the making of arrangements for the exchange of information
between the parties in relation to any one or more of the
following:

0] the child’s medical background or condition,

(i)  the child's development and important events in the
child’slife,

(i)  themeansand nature of contact between the partiesand
the child, and

(b)  any other matter relating to the adoption of the child.

Note. Parties to an adoption is defined in the Dictionary. The Court is required to
take an adoption plan into consideration in making an adoption order. See section
90 (2) and (3).

Without limiting the matters for which an adoption plan may make
provision:

(@ it may set out the ways in which the child is to be assisted to
develop a hedthy and positive cultura identity and for links
with that heritage to be fostered, and

(b) it may provide for the giving of certain financia and other
assistance as referred to in section 201.

47 How is an adoption plan made?

1)

2

Before the making of an order for the adoption of achild, partiesto the
adoption may agree on an adoption plan.

Note. The parties must agree to an adoption plan in some circumstances—see
sections 35 (5) and 39 (4).

An adoption planisto beinwriting and isto contain the particulars (if
any) required by the regulations.

48 Adoption plan to accompany application for adoption order

If the parties to an adoption agree to an adoption plan, a copy of the
plan must (unless registered under section 50) accompany the
gpplication for an adoption order.
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49 Notice to be given of adoption plan

The Director-General or appropriate principal officer isto give notice
to any person who hasthe care of the child of the terms of the adoption
plan.

50 Registration of adoption plans

51

1)
2
3)

(4)

The parties to an adoption who have agreed to an adoption plan may
apply to the Court for registration of the plan.

The regulations may make provision for or with respect to such an
application.

The Court may register an adoption plan if it is satisfied that:
(@  theplan does not contravene the adoption principles, and

(b)  thepartiestothe adoption understand the provisionsof theplan
and have fredy entered into it, and

()  theprovisonsof theplan areinthechild’ sbestinterestsand is
proper in the circumstances.

An adoption plan that is registered has effect, on the making of the
relevant adoption order, asif it were part of the order.

Review of adoption plans

1)
2

3

(4)

)

The Court may review an adoption plan on application of one or more
of the partiesto the plan.

Unlessthe Court otherwise determines, the Court isto give each party
to the adoption who agreed to the adoption plan an opportunity to
make submissions concerning the application.

Following its review, the Court may, by order:

(@  make such changes (if any) to the provisions of the adoption
plan as it considers appropriate, or

(b)  revokethe plan, or
(¢  confirm the plan.

The Court may changetheprovisions, or revoke, an adoption plan only
if it issatisfied that it isin the best interests of the child and proper in
the circumstances to do so.

An adoption plan that is changed by an order of the Court has effect
asif it were the plan originaly agreed to by the parties.
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Part 5 Consents to adoptions

Division 1 Who must consent to an adoption?

52 Consent of parents and guardians generally required (cf AC Act s 26)

The Court must not make an adoption order in relation to a child who
isless than 18 years of age unless consent has been given:

(@  inthe caseof achild who has not been previously adopted by:
0] each parent of the child, and
(i)  any guardian of the child, or

(b)  inthe case of achild who has previoudy been adopted—by
each adoptive parent or guardian of the child.

53 Ways in which parent or guardian can give consent (cf AC Act s 27)

For the purposes of this Act, a parent or guardian of a child may
consent to the adoption of the child only by:

(@ giving general consent to the adoption of the child by an
adoptive parent or parents selected by the Director-Generd or
principa officer of an accredited adoption agency, or

(b)  giving specific consent to the adoption of the child by:

0] a specified adoptive parent who is a relative of the
child, or

(i) 2 gpecified adoptive persons, one of whom is a parent
or relative of the child, or

(i)  a specified adoptive parent who is step parent of the
child, or

(iv) agpecified adoptive parent who is afoster parent who
has had care of the child for 2 years or more.

54  When consent of parent or guardian not required (cf AC Act s 26 (4A))

(1) Consent is not required under section 52 if:

(@  therequirement for the consent has been dispensed with by the
Court, or

Note. See Division 3 of Part 5.
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()
©

()

the parent whose consent would otherwise be required by
section 52 is a proposed adoptive parent, or

the child gives sole consent to his or her adoption in
accordance with subsection (2) and the Director-Genera or
appropriate principa officer has given reasonable notice, or
used their best endeavours to give reasonable notice, of the
gpplication for the adoption order to the parent or guardian
whose consent would otherwise be required, or

the child is 18 or more years of age.

(2) A child who is 12 or more years of age and of sufficient maturity to
understand the effect of giving consent may give sole consent to hisor
her adoption by a proposed adoptive parent or parents if the child has
been in the care of the proposed adoptive parent or parentsfor at least
5years.

Note. Parental responsibility is defined the Dictionary.

55 Consent of

child (cf AC Act ss 26 (4A), 33, 38 (2A))

(1) The Court must not make an adoption order in relation to achild who
is 12 or more but less than 18 years of age and who is capable of

giving
@
(b)

©

consent unless:
the child has been counselled as required by section 63, and

if the child is less than 16 years of age, areport prepared by a
registered psychologist or other appropriate expert states that,
in the opinion of the expert, the child is capable of
understanding the effect of giving consent, and

the child consents to his or her adoption by the prospective
adoptive parent or parents or the Court dispenses with the
requirement for consent.

Note. See Division 3 of Part 5.

(2) The Court may make an adoption order in relation to such achild who
is incapable of giving consent if the Court is satisfied that the
circumstances are exceptiona and that it would bein the best interests
of the child to make the order.
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Who must consent to an adoption?

56 Birth father to be given opportunity to consent (cf AC Act s 31A)

Division 2

1)

2

This section appliesif:

(@  consenttothe adoption of achild has been given by the child's
birth mother or guardian but not the birth father of the child,
and

(b)  an adoption hearing has not been held, and

() theDirector-Generd or appropriate principal officer knows, or
after reasonableinquiry ascertains, the name and address of the
person whom the Director-General or principa officer
reasonably believes to be the birth father of the child.

Note. A person may be presumed to be the father of a child under the Status of
Children Act 1996 or may be registered as the father under the Births, Deaths and
Marriages Registration Act 1995.

When this section applies, the Director-Genera or principal officer
must give the person known, or reasonably believed, to be the birth
father of the child notice:

(@  that the child's birth mother or guardian has consented to the
adoption of the child, and
(b) advisehim:

0] of the legal processes by which he can establish
paternity in relation to the child or be registered as the
father of the child, and

(i)  of hisrightsasaparent in relation to the adoption of the
child.

When is consent effective?

57 Definitions

In this Act;

counsellor means a person of a class or description, and having the
qudifications and functions, prescribed by the regulations.

informed consent means consent given after a person has been given
the mandatory written information.

mandatory written information, in relation to the adoption of achild,
means written information on the following:

(@ thedternatives to the adoption,

Page 32



Adoption Act 2000 No 75 Section 57

The adoption process Chapter 4
Consents to adoptions Part 5
When is consent effective? Division 2

(b)  financid and other support servicesavailablewhether or not the
child is rdinquished for adoption,

() possible emotional effects, both short and long term, of
relinquishing the child for adoption,

(d)  thelegd process of adoption (including the consents required
and effect and way of revoking consent, the selection
procedure, the role of adoption plans, therole of the Court and
review and appedls procedure) and the legal consequences of
each stage in the process,

() the duties and responsibilities of the Director-Generd and
principa officer in relation to the placement of the child,

()  therights and respongbilities of other parties to the adoption,
including accessto information about, or contact with, the other
parties to the adoption,

(9 any other matter prescribed by the regulations.

58 When is consent ineffective? (cf AC Act ss 29, 30, 31, AC Reg cll 21 (a) and
(d), 22, 23, Sch 1 Forms 1, 4)

1)

2

3)
(4)

Consent to a child’s adoption is not effective unlessit is:
(@  informed consent, and
(b)  givenin accordance with this Act.

Consent given by a person (other than a child under 18 years of age)
is not effectiveif it appears to the Court that:

(@  itwasnot given in accordance with this Act, or
(b) it wasobtained by fraud, duress or other improper means, or

() the instrument of consent has been altered in a materia
particular without authority, or

(d) theperson giving or purporting to give the consent was not, at
thetimetheinstrument of consent wassigned, in afit condition
to give the consent.

Consent is not effective if it is revoked during the time allowed by
section 73.

Consent given by abirth parent who isless than 18 years of ageisnot
effectiveif it gppearsto the Court that the birth parent did not havethe
benefit of independent legal advice concerning the adoption before the
instrument of consent was signed by the birth parent.
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(5) Consent to achild’'s adoption given in another State under the law of

the other State is an effective consent for the purposes of this Act.

Note. Chapter 5 provides for the recognition of certain adoptions if an adoption
compliance certificate has been issued by the appropriate authority of a country
outside Australia. Such a certificate will only be issued if the appropriate consents
have been given to the adoption. See eg Article 4 of the Convention (which is set
out in Schedule 1).

59 Mandatory written information

The Director-Genera or appropriate principa officer must ensurethat
a person whose consent to an adoption is needed before an adoption
order can be made is given the mandatory written information before
the person consents or refuses consent to the adoption.

60 When is consent to be given?

Consent to the adoption of a child cannot be given unlessit is given:
(@  atleast 30 days after the child is born, and

(b) at least 14 days after the person giving the consent is given a
copy of the instrument of consent and the mandatory written
information.

61 Form of consent

1)

2
3)

Consent is to be given by an instrument (an instrument of consent)
that is in a form that contains the information prescribed by the
regulations.

A separate instrument of consent must be signed by the child and by
each other person whose consent is required by this Act.

Before theinstrument is signed, a counsellor must sign astatement on

it certifying that:

(@ the child or other person giving the consent has been
counselled by the counsdllor, and

(b)  that the counsdllor is of the opinion that the child or other
person understands the effect of signing the instrument.

62 Consent must be witnessed by person independent of counsellor

1)

The signing of the instrument of consent must be witnessed, in
accordance with the regulations, by a person other than the counsellor
and who is independent of the counsdllor.
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63

64

(2) Before witnessing the signing of the instrument of consent by a child
or other person, the witnessisto sign a statement on it certifying that
he or she is not aware of any mental, emotiona or physica unfitness
of that person to give consent.

(3) Thewitness must be a person of a class or description prescribed by
the regulations.

Child or other person consenting must be counselled

(1) A child or other person giving consent must be counselled in
accordance with this section within the period prescribed by the
regulations before he or she signs the instrument of consent to an
adoption.

(2) A personiscounselled in accordance with this section if acounsdllor:

@

()

accurately explains to the person, in away that the counsellor

thinks will be understood by the person:

0] thelegal effect of signing theinstrument of consent and
the procedure for revoking consent, and

(i)  theeffect of the mandatory written information, and

counsels the person on the emotiona effects of the adoption
and aternatives to adoption (including, in the case of hirth
parents, the feasibility of keeping the child).

Consent to adoption of Aboriginal child
(1) Beforeaperson gives consent to the adoption of an Aborigina child:

@
()

he or sheisto be given adoption counselling by an Aborigina
adoption consultative organisation, or

if heor sheisoffered, but refuses, adoption counselling by such

an organisation he or she must:

0] be provided by the Director-Generd or appropriate
principal officer with written information on Aboriginal
customs and culture and any other matters the Director-
General or principal officer considers would have been
raised by the organisation, and

(i)  sgnan acknowledgement that he or she hasread (or, if
he or she cannot read, had read to) and understood the
information.
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(2) A person who refuses adoption counsglling cannot consent to the
adoption until at least 7 days after being given theinformation referred
to in subsection (1) (b).
(3) Inthissection:

adoption counsdlling means consultation that includes consideration
of the possibility of a child being cared for in accordance with
Aborigina customs and culture.

65 Consent to adoption of Torres Strait Islander child

1)

2

3)

Before a person gives consent to the adoption of a Torres Strait
Idander child:

(@  he or she must receive adoption counselling from a Torres
Strait Idander adoption consultative organisation, or

(b) if he or she has been offered, but has refused, adoption

counsdlling by such an organisation he or she must:

0] be provided by the Director-Generd or appropriate
principa officer with written information on Torres
Strait Idander customs and culture and on any other
meatters that the Director-General or principa officer
considers would have been raised by the organisation,
and

(i)  sgnan acknowledgement that he or she hasread (or, if
he or she cannot read, had read to) and understood the
information.

A person who refuses adoption counselling cannot consent to the
adoption until at least 7 days after being given theinformation referred
to in subsection (1) (b).

In this section:

adoption counsdlling means consultation that includes consideration
of the possibility of achild being cared for in accordance with Torres
Strait Ilander customs and culture.
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Division 3

Dispensing with consent

66 How is need for consent dispensed with?

A requirement for the consent of a child or any other person to the
child’s adoption under this Act can be dispensed with if the Court
makes an order under this Division dispensing with the requirement (a
consent dispense order).

67 When can Court dispense with consent of person other than the child?
(cf AC s 32 (1))

(1) The Court may make a consent dispense order dispensing with the
requirement for consent of a person to a child’s adoption (other than
the child) if the Court is satisfied that:

@
()

©

the person cannot, after reasonable inquiry, be found or
identified, or

the personisin such aphysica or mental condition asnot to be
capable of properly considering the question of whether he or
she should give consent, or

if the person is a parent or guardian of the child—there is
serious cause for concern for the welfare of the child and it is
in the best interests of the child to override the wishes of the
parent or guardian.

(2) The Court must not make such a consent dispense order unless
satisfied that to do so isin the best interests of the child.

68 Who may apply for order dispensing with consent of person other than
the child? (cf AC Act s32 (1A))

Any of the following persons may apply to the Court for a consent

dispense order:

(@&  theDirector-Generd,

(b)  the appropriate principa officer,

(¢) if anapplication has been madeto the Court for the adoption of
the child by the mother, the father or a relative of the child
(whether done or jointly with another person)—the applicant
or gpplicants,

(d)  with the consent of the Director-Genera—the applicant or

applicants for the adoption of the child.
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69 When can the Court dispense with the child’s consent? (cf AC Act s33)

(1)

2
3

(4)

Child 12 or more but less than 18 years of age

The Court may make a consent dispense order dispensing with the
requirement for consent to his or her adoption to be given by a child
who is 12 or more but lessthan 18 years of ageif the Court is satisfied
that the child is in such a physical or mental condition as not to be
capable of properly considering the question of whether he or she
should give consent.

An order under subsection (1) may be made on the Court’s own
initiative or on application by any person.

Child 18 or more years of age

The Court must not make aconsent dispense order dispensingwith the
requirement for consent of a child who is 18 or more years of agein
any circumstances.

The Court must not make a consent dispense order under this section
on gpplication of a person other than the Director-General unless not
less than 14 days notice of the application has been given to the
Director-Generdl.

70 When can consent dispense order be made? (cf AC Act s 32 (2) and (3))

1)

2

3)

A consent dispense order may be made:

(@  before an application for an adoption order has been made in
relation to a child, or

(b)  inconjunction with an adoption order in relation to a child.

Despite subsection (1) (a), aconsent dispense order must not be made
on the gpplication of a person referred to in section 68 (C) except in
conjunction with an adoption order in favour of that person or of that
person and another person.

A consent dispense order relating to the adoption of a child made
before an application for an adoption order has been made in relation
to the child has effect for the purposes of any application for an
adoption order that is subsequently made in relation to the child.

71 Revocation of consent dispense order (cf AC Act s32 (4))

1)

A consent dispense order in relation to the adoption of a child made
before an application for an adoption order has been made may be
revoked by the Court at any time before the making of the adoption
order.
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(2) The consent dispense order may be revoked on the Court’s own
initiative or on the application of:

@
()

the Director-General or of the person whose consent was
dispensed with, or

if the order was made on the application of a principa
officer—the principal officer.

72 Notice of consent dispense order (cf AC Act s 32 (5))

(1) The Court must not make a consent dispense order on the application
of any person unless notice of the agpplication has been given to the
person whose consent is sought to be dispensed with at least 14 days
before the order is made.

(2) Subsection (1) does not apply if:

@
()

©

the person cannot, after reasonable inquiry, be found or
identified, or

thepersonisin such aphysica or menta condition asnot to be
capable of properly considering the question of whether he or
sheshould give consent and hisor her physical or mental health
would, in the opinion of the Court, be detrimentally affected if
he or she were to receive notice of the application, or

the Court considers that in the particular circumstances of the
case it is dedrable to make an order without notice of the
application having been given.

(3) The Court must not revoke any consent dispense order on application
of aperson unless not lessthan 14 days notice of the application has

been given:

(@ inthe case of an application for revocation made by a person
other than the Director-General—to the Director-Genera, and

(b)  inthe case of an gpplication for revocation made by a person
other than the principal officer who applied for the consent
dispense order—to the principal officer, or

() if anapplication has been madeto the Court for the adoption of

the child by the mother, the father or a relative of the child
(whether aloneor jointly with another person)—to the applicant
or applicants.
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73 Revocation of consent (cf AC Act s 28)

1)

2

3)
(4)

)

(6)

Revocation by child

A child who has consented to his or her adoption may revoke his or
her consent by notice in writing given to the nominated officer at any
time before the adoption order is made.

Revocation by person other than child

A person other than a child who has consented to a child’'s adoption
may revoke his or her consent by notice in writing given to the
nominated officer beforethe end of the period of 30 daysbeginningon
the day on which the instrument of consent to the adoption was signed
(the revocation period).

Note. Nominated officer is defined in the Dictionary.

Consent cannot be revoked under subsection (2) after the end of the
revocation period.

As soon as practicable after receiving a notice under this section, the
nominated officer isto give notice of the revocation:

(@&  tothe Director-Generd, and
(b) if it appearsto the nominated officer that the consent concerned
was given to aprincipal officer—to the principal officer, and

(c) if anapplication has been madeto the Court for the adoption of
the child by the mother, the father or a relative of the child
(Wwhether @done or jointly with another person)—to the
gpplicant or applicants.

If the Director-General ceases to have guardianship of a child under
section 79 (1) (d), any consent to the adoption of the child given for
the purposes of this Act is taken to be revoked.

If the Director-Generd ceases to have guardianship of a child under
section 79 (1) (d), the Director-General isto give notice to:

(@  thenominated officer, and

(b) if the consent was given to a principa officer—the principal
officer.
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74 Notification of pending end of revocation period
(1) The Director-Generd (or, if the consent was given to a principa

2

officer, the principal officer) must give notice to each person (other
than the child) who consented to an adoption before the end of the
revocation period that on the end of the revocation period the consent
cannot be revoked and that an adoption order may be made.

The notice is to be given not less than 7 days before the revocation
period ends.

Note. See section 73 (2).
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Part 6 Guardianship of children awaiting adoption

Note.

This Part provides for the guardianship of children between the period when consent to adoption
is given and an adoption order made. Guardianship is given to the Director-General who has
power to decide, for example, whether the child should be placed with temporary foster parents
or the proposed adoptive parents, in this period.

75 Guardianship of citizen child awaiting adoption (cf AC Act s 34 except (3)
and (4))

(1)

2

3)
(4)

)

Guardianship following general consent or dispensing with consent
The Director-Generd is guardian of a child (for purposes other than
the purposes of section 52) to the exclusion of dl other persons after:

(@  generd consent to the adoption of the child has been given by
every person whose consent to the adoption of the child is
required under this Act, or

(b)  the requirement for consent has been dispensed with by the
Couirt.

A person other than the Director-Genera or an officer of the
Department who witnessesageneral consent to the adoption of achild
must give the Director-General written notice that it has been given.

The noticeisto be given within 7 days after the person witnesses the
consent.

Subsection (1) does not apply to a child unless and until the
Director-General:

(@ issdidfied that each person who is required to give genera
consent to the adoption of the child under this Act has given
consent or that the Court has dispensed with the requirement
for that person to consent, or
Note. Grounds on which the Court may dispense with consent include

that, after reasonable inquiry, the person whose consent is required cannot
be found or identified—see section 67.

(b)  the Court makesan interim order under section 84 in favour of
the Director-Generd,
whichever first occurs.

Within 21 days after the Director-Genera is satisfied asreferred to in
subsection (4), the Director-General may, by instrument in writing,
decline guardianship of the child.
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(7)

8

©)
(10)

(11

Director-General must cause a copy of the instrument to be given to
each person who consented to the adoption of the child.

Guardianship following renunciation of guardianship by officer of
another State

The Director-General becomes the guardian of a child in place of a
corresponding officer who is the child's guardian under a
correspondinglaw if the corresponding officer executesaguardianship
renunciation instrument.

Subsection (7) applies only if:

(@ any consent to the adoption of the child held by the
corresponding officer cannot belawfully revoked by the person
or persons by whom it was given, and

(b)  the Director-Generd is satisfied the child is present in New
South Wales, and

()  the corresponding officer requested the Director-General to
accept, and the Director-Generd by an instrument in writing
forwarded to that officer, agreed to accept, guardianship of the
child before the guardianship renunciation instrument was
executed.

The Director-Generd is guardian for purposes other than section 52.

Subsections (1) and (5) do not apply to a child who is under the
parentd responsibility of the Minister administering the Children and
Young Persons (Care and Protection) Act 1998.

In this section:

corresponding law means alaw of another State that corresponds to
this section.

corresponding officer means an officer of another State whose
functions correspond to those of the Director-Genera under this Act.

guardianship renunciation instrument means an instrument in
writing executed by a corresponding officer renouncing the officer’s
guardianship of achild under acorresponding law and on execution of
which the officer ceases, under that law, to be guardian of the child.
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76 Renunciation of guardianship of child present in another State

(1)

2
3)

(4)

The Director-Generd may execute a guardianship renunciation
instrument in relation to achild the Director-Genera isthe guardian of
under section 75 if:

(@  consentto the adoption of the child cannot be lawfully revoked
by the person or persons by whom it was given, and

(b) the Director-Generd is satisfied that the child is present in
another State, and

() the Director-Genera has requested a corresponding officer to
accept, and that officer has, by an instrument in writing
forwarded to the Director-General, agreed to accept,
guardianship of the child, and

(d)  under a corresponding law, that officer will, on execution by
theDirector-Genera of aguardianship renunciation instrument,
have guardianship of the child.

The Director-Generd ceasesto be guardian of the child on execution
of the guardianship renunciation instrument.

As soon as practicable after executing the guardianship renunciation
instrument, the Director-General must forward the instrument to that
officer.

In this section:

corresponding law means alaw of another State that corresponds to
this section.

corresponding officer means an officer of another State whose
functions correspond to those of the Director-Generd under this Act.

guardianship renunciation instrument means an instrument in
writing executed by the Director-General renouncing the Director-
Generd’ s guardianship of achild.

77 Guardianship of certain non-citizen children awaiting adoption

1)

This section applies to a non-citizen child who is subject to the
Immigration (Guardianship of Children) Act 1946 of the
Commonwedlth on entry to Australia and in relation to whom an
adoption order has not been made under any law.
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(2) The Director-Genera isthe guardian of a child to whom this section
gppliesand section 75 is, to the extent necessary, to apply to that child
asif he or she were born in a State of the Commonweslth for so long
as New South Walesis the normal place of residence of the child.

Note. The Minister for Immigration of the Commonwealth is the guardian of a child
arriving in Australia and who is subject to the Immigration (Guardianship of
Children) Act 1946 of the Commonwealth until an adoption order is made. The
functions of guardianship are presently delegated to the Director-General under
section 5 of that Act.

78 Guardianship reports—citizen and non-citizen children (cf AC Acts 34 (3)

79

and (4))

(1) TheDirector-General must make areport to the Court concerning any
child of whom the Director-Generd is guardian under this Part if the
Director-Genera has not, within a period of one year after becoming
guardian, ceased to be guardian.

(2) The Court may make any order concerning the guardianship or other
parentd responsibility for the child that it thinks fit.

(3) Without limitation, an order under subsection (2) may, if the child is
less than 18 years of age:

(@  declare the child to be under the parental responsibility of the
Minister under the Children and Young Persons (Care and
Protection) Act 1998, or

(b)  order that the Director-Genera remain guardian of the child for
afurther period of one year.

Duration of guardianship

(1) TheDirector-Genera continuesto be guardian of achild under section
75 or 78 until:

(&  anadoption order is made in relation to the child, or

(b)  if consent hasbeen given, theinstrument of consent islawfully
revoked, or

()  theCourt, by order, makes other provision for guardianship of
the child, or

(d)  theDirector-Genera placesthe child in the care of a parent (or
one of the parents) of the child or in the care of some other
person under subsection (2), or
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2

3)

(4)

(¢)  the Director-Genera declines to be guardian of the child, or

Note. See section 75 (5).
()  the Director-Genera renounces guardianship of the child, or

Note. See section 76.

(9 the child is declared to be, or is placed, under the parental
responsibility of the Minister administering the Children and
Young Persons (Care and Protection) Act 1998.

The Director-Generd may, on such terms and conditions as the
Director-Generd thinks fit, place any child of whom the Director-
General is guardian under section 75 or 78 in the care of any suitable
person who has agreed to have the child in hisor her care.

The fact that the Director-Generd is guardian of a child under this
section does not affect the ligbility of any person to provide adequate
means of support for the child.

Theloss of guardianship of anon-citizen child under this section does
not affect any duty imposed on the Director-Genera by any law with
respect to the on-going supervision, and reports concerning, the child
to be made to the appropriate authority in a Convention country or
other place outsde Australia, after the adoption of the child.
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Part 7 Preliminary hearings

Note.

This Part enables a preliminary hearing to be held before a full adoption hearing. At such a
hearing the Court may examine certain prescribed matters. Matters that might be prescribed are
for example, that a child may have indicated he or she does not want to be placed with the
proposed family or that continued access of relatives significant to an older child has not been
provided for.

80 Preliminary hearings

(1) The Court may hold a preliminary hearing in relaion to any matter
concerning or arising out of an application to adopt a child that is
prescribed by the regulations.

(2) The Court must hold a preliminary hearing before the placement for
adoption of:

(@  an Aborigina child with a prospective adoptive parent other
than an Aboriginal, or

(b) aTorresStrait Idander child with aprospective adoptive parent
other than a Torres Strait Idander.

(3) The Court may hold a preliminary hearing on its own motion or on
gpplication of a person of a class prescribed by the regulations.

(4) The Court may give such directions and make any order it thinksfit at
apreliminary hearing.

(5) Without limiting subsection (4), the Court may make an order as to
parental responsibility for the child (including an interim order) and
any order that it may make at an adoption hearing.

81 When may preliminary hearings be held?

A preiminary hearing may be held at any time before the making of
an adoption order.

82 Notice to be given

Unless the Court dispenses with notice, notice of the preiminary
hearing is to be given to the child, the prospective adoptive parent or
parents and any other person to whom the Court directs the notice be
given.

Page 47



Section 83 Adoption Act 2000 No 75
Chapter 4 The adoption process
Part 7 Preliminary hearings

83 Rules of court

Rules of court may be made for and with respect to preiminary
hearings.
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Part 8 Interim orders

84 Making of interim orders (cf AC Act s 41)

85

86

1)

2

3
(4)

)

The Court may postpone the determination of any application to the
Court for an order for the adoption of a child and make an interim
order for parenta responsibility for the child in favour of the
prospective adoptive parent or parents.

On application to the Court by the Director-General or a principal
officer, the Court may makean interim order for parental responsibility
for the child in favour of the Director-Genera or principa officer.

An interim order is subject to such terms and conditions as the Court
thinks fit.

The Court must not make an interim order in relation to a child in
favour of any person unlessthe Court could lawfully make an order for
the adoption of that child by that person.

While an interim order remains in force in relation to a child, the
person or persons in whose favour the order is made have parenta
responsibility for the child.

Duration of interim orders (cf AC Act s 42)

1)

2

Subject to this Part, an interim order remains in force for such period,
not exceeding one year, asthe Court specifiesin the order and for such
further periods, if any, as the Court may from time to time order.

An interim order must not be in force for periods exceeding in total 2
years.

Discharge of interim orders (cf AC Act s 43)

1)
2

The Court may, a any time, make an order discharging an interim
order made under this Part.

If the Court discharges an interim order the Court may make any order
concerning parental responsbility for the child that it thinks fit,
including, if the child is less than 18 years of age, an order declaring
the child to be under the parental responsibility of the Minister
administering the Children and Young Persons (Care and Protection)
Act 1998.
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(3) An interim order in relation to a child ceases to have effect on the
making of an order for the adoption of that child, whether made in
New South Waes or in another State or in acountry outside Austrdia.
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Part 9 Adoption orders

Note.

The power to make adoption orders is conferred by section 23.

87 Application to be consented to by Director-General (cf AC Act s 18 (2)
and (3))

The Court may make an adoption order only on application made by:

(@  the prospective adoptive parent or parents with the consent of
the Director-Genera, or

(b)  the Director-Genera or by a principal officer on behaf of the
prospective adoptive parent or parents, or

() asep parent or relative of the child, or

(d) achildwhois 18 or more years of age for his or her adoption.

88 Notice of application for adoption orders (cf AC Act s 22)

1)

2

3)
(4)
)

The Court may not make an adoption order unless at least 14 days
notice of the application for the order (containing the particulars, if
any, prescribed by the regulations) has been given:

(@ to any person whose consent to the adoption of the child
concerned isrequired under this Act and has not been given (or
the requirement for which has been dispensed with by the
Court), and

(b)  toany person (not being aperson whose consent is so required)

with whom the child resides or who has parentd responsibility
for the child.

Except as the Court may otherwise determine, nothing in subsection

(1) requires a notice referred to in that subsection to be given to a

person referred to in subsection (1) (b) if that personis:

(@&  anapplicant for the adoption order, or

(b) a person with whom the child resides only as a patient or
inmate of a hospital of which that person is in charge or a
person who has parental responsibility for a child only as the
person in charge of a hospital.

The notice must not specify the name of, or identify, any applicant.

The Court may dispense with the giving of the notice.

If it appears to the Court to be necessary in the interests of justice so

to do, the Court may direct that notice of an application for an
adoption order be given to any specified person.
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89 When can order be made?
The Court must not make an adoption order until:
(&  therevocation period for each consent given by an adult to the
adoption has expired, and
(b) if the child to be adopted has consented to the adoption—a

period of 30 days, beginning on the day on which the
instrument of consent to the adoption was signed, has expired.

Note. Revocation period is defined in the Dictionary.

90 Court to be satisfied as to certain matters (cf AC Act s 21)

(1) The Court must not make an adoption order in relation to a child
unless the Court is satisfied:

(@ that the best interests of the child will be promoted by the
adoption, and

(b) that, as far as practicable and having regard to the age and
understanding of the child, the wishes and fedlings of the child
have been ascertained and due consideration given to them, and

Note. Sections 127-129 contain provisions about ascertainment of the
wishes of a child by the Court.

()  if the prospective adoptive parent or parents are persons other
than astep parent or relative of the child—that the prospective
adoptive parent or parents have been sdlected in accordance
with this Act, and

Note. See Part 3 of this Chapter.

(d) that consent to the adoption of the child has been given by
every person whose consent is required under this Act or that
consent has been, or should be, dispensed with, and

(e) if the child is an Aborigina child—that the Aborigind child
placement principles have been properly applied, and

(f)  if the child is a Torres Strait Idander child—that the Torres
Strait Idander child placement principles have been properly
applied, and

(g9 if thechildisanon-citizen child from a Convention country or
other country outside Australia—that the applicable
requirements of this Act and any other relevant law have been
satisfied, and

Note. See for example, section 31.
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91

2

3)

(h)  inthecaseof achild (other than an Aborigina or Torres Strait
Idander child)y—that the culture, any disability, language and
religion of the child and, as far as possible, that the child’'s
given names, identity, language and cultural and religious ties
have been taken into account in the making of any adoption
plan in relation to the adoption.

The Court may not make an adoption order if the parties to the
adoption have agreed to an adoption plan unlessit is satisfied that the
arrangements proposed in the plan arein the child’ sbest interests and
are proper in the circumstances.

The Court may not make an adoption order unlessit considersthat the
making of the order would be clearly preferablein the best interests of
the child than any other action that could be taken by law in relation
to the care of the child.

Note. Other action that could be taken in relation to a child includes a parenting
order under the Family Law Act 1975 of the Commonwealth or a care order under

the Children and Young Persons (Care and Protection) Act 1998. Part 1 of Chapter
4 describes the persons who may be adopted and the persons who may adopt.

Report required before order made for adoption of child (cf AC Act s 21)

(1)

2

3)

The Court may not make an order for the adoption of achild under 18
years of age unless a report in writing to the Court concerning the
proposed adoption has been made by:

(@&  theDirector-Generd, or

(b) if the application for the order is made on behalf of the
gpplicant by a principa officer—the principa officer.

Subsection (1) does not prevent the Director-Genera from making a
report to the Court in relation to any application for an order for the
adoption of any child before the Court if the Director-Genera
congdersit appropriate to do so.

The Court may require the Director-Genera to make a report in
relation to an application for an adoption order made by a person other
than the Director-Genera within aperiod of 6 months after the date of
the making of the application or such other period as the Court may,
having regard to the circumstances of the case, specify.
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Part 10 Procedures after application dealt with

92 Care of child after refusal of an application (cf AC Act s 24)

If the Court refuses an application for an adoption order, the Court
may make such ordersfor the care and custody of the child concerned
as it thinksfit, including, if the child is less than 18 years of age, an
order declaring the child to be under the parental responsibility of the
Minister administering the Children and Young Persons (Care and
Protection) Act 1998.

93 Discharge of adoption orders (cf AC Act s 25)

1)

2
3
(4)

)

In this section:

concerned person means the Attorney Genera, or any party to an
adoption.

A concerned person may apply to the Court for an order discharging
an adoption order (a discharge order).

The Court is to give each concerned person (other than the applicant
for the discharge order) notice of the application.

The Court may make a discharge order if it is satisfied that:

(@  theadoption order, or any consent to adoption, was obtained by
fraud, duress or other improper means, or

(b) thereissome other exceptiona reason why the adoption order
should be discharged.

The Court must not make a discharge order if it appears to the Court
that:

(@ the making of the order would be prgudicia to the best
interests of the child, or

(b) if the application for the order is made by the child—the
application is motivated by emotional or other considerations
that do not affect the welfare of the child arising out of a
relationship formed because of the child’ saccesstoinformation
or contact with a person under Chapter 8 (Adoption
information).
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()

)

consent remains effective for the purpose of a further application for
an adoption order in relation to the same child, unlessthe Court orders
otherwise.

If the Court makes a discharge order, it may, a the same time or
subsequently, make such consequentia or ancillary orders asit thinks
necessary in the interests of justice or to promote the best interests of
the child, including orders relating to the following:

(@  thename of the child,

(b)  the ownership of property,

() thecustody or guardianship of the child,
(d) thedomicile of the child.

On the making of a discharge order, but subject to any order made

under subsection (6) and to section 95 (4), therights, privileges, duties,

ligbilities and relationships under the law of New South Wales of the

child and of al other persons are to be the same as if the adoption

order had not been made, but without prejudice to:

(@  anything lawfully done, or

(b)  the consequences of anything unlawfully done, or

() any proprietary right or interest that became vested in any
person,

while the adoption order was in force.

94 Investigation of application for discharge

The Court may require the Director-Generd to investigate the
circumstances of any application for adischarge order and report to it.
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Part 11 Effect of adoption orders

Note.

This Part describes the effect of the adoption order. It recognises the change in the legal status
of the child and his or her transfer from one family to another but also recognises the benefit of
maintaining a relationship with birth parents.

95 General effect of adoption orders (cf AC Act s 35 (1) and (4))

1)

2

3

(4)

An adoption order made by the Court gives sole parental
respongbility for a child to the person or persons named in the order
(the adoptive parent or adoptive parents).

For the purposes of the law of New South Wales, if an adoption order
is made:

(@  theadopted child hasthe samerightsin relation to the adoptive
parent, or adoptive parents, as a child born to the adoptive
parent or adoptive parents,

(b)  theadoptive parent or adoptive parents have the same parental
responsibility as the parent or parents of a child born to the
adoptive parent or adoptive parents,

() theadopted childisregarded inlaw asthe child of the adoptive
parent or adoptive parents and the adoptive parent or adoptive
parents are regarded in law as the parents of the adopted child,

(d) the adopted child ceasesto be regarded in law as the child of
the birth parents and the birth parents cease to be regarded in
law as the parents of the adopted child.

Despite subsection (1), an adopted child does not ceaseto be regarded
in law as the child of a birth parent or adoptive parent, and the birth
parent or adoptive parent does not cease to be regarded in law as the
parent of the child, if an adoption order is made in relation to a step
parent with whom the birth parent or adoptive parent isliving.

For the purposes of any law of New South Wales rdlating to a sexual
offence (being a law for which the relationship between persons is
relevant), any relationship that would have existed if an adoption order
or discharge order had not been made continues to exist for the
purposes of that law in addition to any relationship that exists under
this section by virtue of the order.
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96 Effect of adoption order on guardianship and previous adoption (cf AC
Act s 35 (1) (d) and (e))

97

1)

2

On the making of an adoption order:

(@ the exigting guardianship of the adopted child (including the
Minister's parental responsbility under the Children and
Young Persons (Careand Protection) Act 1998) ceasesto have
effect, and

(b)  any previous adoption of the child (whether effected under the
law of New South Wales or otherwise) ceases to have effect.

This section does not apply in relation to an agreement or instrument
(not being a disposition of property) made or executed before 7
February 1967.

Note. 7 February 1967 was the date of commencement of the Adoption of
Children Act 1965.

Effect of orders as regards property (cf AC Act ss 35 (2) and (3) and 36)

1)

2

Section 95 does not have effect so as to deprive an adopted child of
any vested or contingent property right acquired by thechild beforethe
making of the adoption order.

If:

(@&  oneof thebirth parents of achild, or one of 2 adoptive parents
of an adopted child, has died, and

(b)  the surviving parent remarries or, if not previoudy married,
marries, and

()  thechildis adopted by the surviving parent and that parent’s
spouse,

any property of any collaterd or lined next-of-kin of the deceased
parent who dies intestate is, despite section 95, to devolve in al
respects as if the child had not been so adopted.

Note. Spouse is defined in the Dictionary. This section ensures that if an adoption
order is made in favour of the spouse of a deceased birth or adoptive parent of a
child, it does not exclude any rights of inheritance that the child might have from or
through the deceased parent.
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98 Effect of orders as regards dispositions of property etc (cf AC Act s36)

(1)

2

3

(4)

Subject to section 97 (1), section 95 has effect in relation to a
disposition of property, whether by will or otherwise, and whether
made before or after the commencement of this section, and to a
devolution of property in relation to which aperson diesintestate after
7 February 1967. However, those provisionsdo not affect adisposition

of property:
(@ by aperson who, or by persons any of whom, died before 7
February 1967, and

(b)  that has taken effect in possession before that date.
If:

(@  before7 February 1967, aperson made, by an instrument other
thanawill, adisposition of property (adisposition instrument),
and

(b)  the disposition had not taken effect in possession before that
date, and

(¢) itdidnot appear from the disposition instrument that it wasthe
intention of that person to include adopted children as objects
of the disposition,

that person may, even though the disposition instrument could not,
gpart from this subsection, berevoked or varied, by another instrument
other than a will, vary the disposition instrument to exclude adopted
children (whether adopted under this Act or otherwise) from
participation in any right, benefit or privilege under the disposition
instrument.

In relation to adisposition of property by aperson who, or by persons
any of whom, died before 7 February 1967, and in relation to a
devolution of property in relation to which a person died intestate
before that date, an adoption order made under this Act has the same
effect asif the former Acts had continued in force and the adoption
order had been made under those Acts.

Note. Former Act is defined in the Dictionary.

Nothing in section 95 or in this section affects the operation of any
provison in awill or other instrument (whether made or coming into
operation before or after the commencement of this section)
distinguishing between adopted children and children other than
adopted children.
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99 Relationship of adopted child to other children of the adopter (cf AC Act

100

s 37)

1)

2

This section has effect for the purposes of:

(@  the application of the Wills, Probate and Administration Act
1898 to the devolution of any property in relation to which a
person dies intestate, and

(b)  theconstruction of any disposition of any property.

An adopted child is taken to be related to another person, being the
child or adopted child of his or her adoptive parent or parents.

(@  if he or she was adopted by 2 persons who are the spouses of
each other jointly, and that other person is the child or adopted
child of both of them, as brother or sister of the whole blood,
and

(b)  inany other case, as brother or sister of the half blood.

Note. Spouse is defined in the Dictionary. For the purposes of a devolution of
property on intestacy, if a child is adopted by a couple, the adopted child is treated
as a whole blood sibling of any other child (whether or not adopted) of the couple.

Liability of trustees and personal representatives in relation to adopted
persons (cf AC Act s 40)

1)

2

3)

If, before conveying, transferring or distributing any property among
the persons appearing to be entitled to the property, a trustee or
persona representative gives aclaims notice and the time fixed by the
notice has expired, the trustee or persona representative is not liable
to any person:

(@  who cdamsdirectly or indirectly an interest in the property by
virtue of an adoption, and

(b)  of whose claim the trustee or persond representative does not
have notice at the time of the conveyance, transfer or
distribution.

Nothing in this section prejudices the right of a person to follow
property into the hands of a person, other than a bona fide purchaser
for value, who has received it.

In this section:

claims notice means notice referred to in section 60 of the Trustee Act
1925 or section 92 of the Wills, Probate and Administration Act 1898.
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101 Names of adopted children (cf AC Act s 38)

1)

2

3)

(4)

)

(©)

On the making of an adoption order:

(@  anadopted child who is 18 or more years old is (unless he or
she decides otherwise) to have the same surname and given
name or names as he or she used immediately before the order
is made, and

(b)  anadopted child who islessthan 18 years of ageisto have as
his or her surname and given name or names such name or
names as the Court, in the adoption order, approves on the
application of the adoptive parent or parents.

Before changing the surname or given name or names of a child, the
Court must consider any wishes expressed by the child and any factors
(such asthe child’s maturity or level of understanding) that the Court
thinks are relevant to the weight it should give to the child’ s wishes.

If, before the making of the adoption order, the adopted child has been
generally known by a particular surname, the Court may, in the
adoption order, order that the child is to have that name as his or her
surname.

An gpprova of a change in the given name or names of a child who
is over the age of 12 years must not be given by the Court unless the
child has, in aconsent given under section 55, consented to the change.

The Court must not approve a change in the given name or names of
a child who is more than one year old, or a non-citizen child, unless
there are specia reasons, related to the best interests of the child, to do
0.

Nothing in this section prevents the changing of any name of an
adopted child, after the making of the adoption order, under the law of
New South Wales.
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Chapter 5 Recognition of adoptions

Introduction

This Chapter provides for the recognition of adoptions in other States and Territories (Part 1). It
also provides 3 ways of recognising intercountry adoptions. Part 2 provides for the recognition of
adoptions made in accordance with the Convention on Protection of Children and Cooperation in
Respect of Intercountry Adoption and adoptions granted in certain prescribed overseas
jurisdictions and adoption in other overseas jurisdictions.

Part 1 Australian adoptions

102 Recognition of Australian adoptions (cf AC Act s 45)

An order for the adoption of a person that was made in another State
(whether before or after the commencement of this section) that:

(@  isinaccordance with, and
(b)  has not been rescinded under,

alaw of that State is to be treated as having the same effect as an
adoption order made under this Act.
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Division 1 General

Part 2 Intercountry and overseas adoptions
Division 1 General

103 Object of Part

104

105

The object of Divisons 1-3 is to provide for the application of
provisions of State law that have effect, or comparable effect, to
certain provisions of Commonwesdlth law.

Note. For the effect of doing this, see regulation 34 of the Family Law (Hague
Convention on Intercountry Adoption) Regulations 1998 and regulation 8 of the

Family Law (Bilateral Arrangements—Intercountry Adoption) Regulations 1998, of
the Commonwealth.

Meaning of child
In this Part:
child means a person who is less than 18 years of age.

Application of Act

Except as provided by this Act, the adoption of a person (whether
before or after the commencement of this section) in acountry outside
Audtralia does not have effect for the purposes of the law of the State.

Division 2 Hague Convention on Intercountry Adoption

106 Adoption in NSW of child from NSW by parents from Convention

country

(1) TheCourt may, on application by the Director-Generd, make an order
for the adoption of a child who is habitualy resident in New South
Wales by a prospective adoptive parent or parents who are habitualy
resident in a Convention country.

(2) The Court may make the order only if satisfied that:

(@  theCentra Authority of the Convention country has agreed to
the adoption of the child, and
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107

(b)  the Director-Genera or principa officer has considered the
possibility of placing the child for adoption within Australia
and any other action that could be taken by law to care for the
child, and

(¢) theadoptionisin the best interests of the child.

(3) The Court must not make the order if the child isnot allowed to leave
Audrdia:

(@  under alaw of the Commonwedth or a State, or
(b)  becauseof an order of acourt of the Commonwealth or a State.

(4) Thebest interests of the child are to be determined in accordance with
the adoption principles.

Adoption in NSW of child from Convention country by parents from
NSW

(1) TheCourt may, on application by the Director-Genera or the principa
officer of an accredited adoption agency that may provideintercountry
adoption services, make an order for the adoption of a child who is
habitually resident in a Convention country by a prospective adoptive
parent or parents who are habitually resident in the State.

Note. Part 3 of Chapter 4 provides for assessment of the suitability, and selection,
of persons to adopt by the Director-General or principal officer.

(2) The Court may make the order only if satisfied that:

(@  theCentra Authority of the Convention country has agreed to
the adoption of the child, and

(b)  thechildisalowed to resde permanently in Austraia.
(3) The Court must not make the order if the child is not in Austraia.

(4) For the purposes of subsection (2) (b), achild isnot allowed to reside
permanently in Audtrdia if the child is affected by a law of the
Commonwedyth or the State, or by an order of a Commonwedlth or
State court, the effect of which isto prevent the child so residing.
Note. If a child enters Australia before the order is made, the child may be subject

to the Immigration (Guardianship of Children) Act 1946 of the Commonwealth. See
section 77 of this Act.
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Hague Convention on Intercountry Adoption

108 Recognition of adoption of a child from a Convention country in that

country

(1) Thissection gppliesif:

@

()

an adoption (whether before or after the commencement of this
section) by a person who is habitually resident in the State, of
a child who is habitually resident in a Convention country, is
granted in that country, and

an adoption compliance certificate issued (whether before or
after the commencement of this section) in the Convention
country in which the adoption is granted is in force for the
adoption.

(2) Subjecttosection 110, the adoption isrecognised and effective, for the
law of the State, on and from the day the certificate becomes effective.

109 Effect of recognition

For the purposes of the law of the State, an adoption of achild that is
recognised and effective under section 108:

@

()

is to be treated as having the same effect as an adoption order
made under this Act, and

Note. See Part 11 of Chapter 4, especially section 95 (General effect of
adoption orders) and cf Articles 26 and 27 of the Convention.

if the law of the Convention country where the adoption was
granted provide that the adoption of the child terminates the
legd relationship between the child and the individuals who
wereimmediately before the adoption, the child’ s parents—the
relationship is terminated.

110 Refusal to recognise an adoption

(1) The Director-Generd may apply to the Court for adeclaration that an
adoption or decison made in accordance with article 27 of the
Convention is not recogni sed.

(2) TheCourt may make such adeclarationif the Court issatisfied that the
adoption or decisionismanifestly contrary to public policy, takinginto
account the best interests of the child concerned.

(3) If the Court declares that it does not recognise the adoption or

decision, the adoption or decision (as the case requires) has no effect
for the law of the State.
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111 Order terminating legal relationship between child and parents

(1)

2

3
(4)

)

This section appliesif:
(@&  anadoption, by an adoptive parent who ishabitualy resident in

the State, of achild who is habitualy resident in a Convention
country is granted in that country, and

(b)  the law of the Convention country does not provide that the
adoption of the child terminates the legal relationship between
the child and the individua or individuds who were,
immediately before the adoption, the child’'s parent or parents
(the pre-adoption parents).

The Director-General may, on behaf of an adoptive parent, apply to

the Court for an order that the adoption of the child terminates the
legal relationship between the child and the pre-adoption parents.

Note. See articles 26 and 27 of the Convention.

The Director-General must givewritten notice of the applicationto the
Centra Authority of the Convention country concerned.

The Court may make the order only if satisfied that:

(@  an adoption compliance certificate issued in the Convention
country isin force for the adoption, and

(b) the law of the Convention country does not provide that the
adoption of the child terminates the legal relationship between
the child and the pre-adoption parents, and

(¢ thechildisalowed:
0] to enter Austrdia, and
(i)  toresde permanently in Austrdia, and

(d)  notice has been given as required by subsection (3).

For the purposes of subsection (4) (c), achild is not alowed to enter,
or reside permanently in Austraiaif the child is affected by alaw of
the Commonwedth, or of aState, or by an order of a Commonweslth
or State court, the effect of which is to prevent the child from so
entering or residing.
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112 Evidential value of adoption compliance certificate and Convention
country adoption order

Division 3

Subject to section 110, an adoption compliance certificate issued in a
Convention country, or adoption order certified by the Central
Authority of aConvention country as having been madein accordance
with the law of that country, is evidence for the law of the State, that
the adoption to which the certificate or order relates:

(@  was agreed to by the Central Authorities of the countries
mentioned in the certificate, and

(b)  wascarried out in accordance with the Convention and the law
of that country.

Note. Adoption compliance certificate is defined in the Dictionary.

Bilateral arrangements

113 Adoption by NSW parent in prescribed overseas jurisdiction of a child
from that overseas jurisdiction

(1) Thissection gppliesif:

(@  anadoption, by aperson who ishabitualy resident in the State,
of achild who is habitually resident in a prescribed overseas
juridiction, is granted under the law of that overseas
jurisdiction, and

(b) an adoption compliance certificate issued by a competent
authority of that overseas jurisdiction isin forcein relaion to
the adoption.

(2) Theadoption is recognised and effective, for the law of the State, on

and after the adoption takes effect in the overseas jurisdiction.

114 Effect of recognition

For the purposes of the law of the State, an adoption of achild that is
recognised and effective under section 113 is to be treated as having
the same effect as an adoption order made under this Act.

Note. See Part 11 of Chapter 4, especially section 95 (General effect of adoption
orders) and regulation 6 of the Commonwealth Bilateral Arrangements Regulations.
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115 Evidential value of adoption compliance certificate

An adoption compliance certificate issued in a prescribed overseas
jurisdiction, or adoption order certified by the competent authority of
such acountry as having been made in accordance with the law of that
country, is evidence, for the purposes of the law of the State, that the
adoption to which the certificate or order relates was carried out under
the law of the overseas jurisdiction whose competent authority issued
the certificate or certified the order.

Note. Adoption compliance certificate is defined in the Dictionary.

Division 4

Recognition of other overseas adoptions

116 Recognition of foreign adoptions in countries other than Convention
countries and prescribed overseas jurisdictions (cf AC Act s 46)

(1) Thissection appliesto an order for the adoption of a person:

@

()

that was made (whether before or after the commencement of
this section) in a country other than Austrdia that is not a
Convention country or a prescribed overseas jurisdiction, and

if, a the time a which the lega steps that resulted in the

adoption were commenced, the adoptive parent or parents:

0] had been resident in that country for 12 months or
more, or

(i)  weredomiciled in that country.

(2) An order for the adoption of a person to which this section appliesis
to have the same effect as an adoption order made under this Act if:

@
()

(©

the adoption is in accordance with and has not been rescinded
under the law of that country, and

in consequence of the adoption, the adoptive parent or parents,
under the law of that country, have aright superior to that of
the adopted person’s birth parents in relation to the custody of
the adopted person, and

under the law of that country the adoptive parent or parents
were, because of the adoption, placed generdly in relation to
the adopted person in the position of a parent or parents.
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117

3)

(4)

)

(6)

Despite subsection (2), a court (including a court dedling with an
gpplication under section 117) may refuse to recognise an adoption
under thissection if it ppearsto the court that the procedure followed,
or the law applied, in connection with the adoption involved a denia
of natura justice or did not comply with the requirements of
substantia justice.

A court that refuses to recognise an adoption may, at the time of
refusing or at alater time, give leave to the applicant to seek an order
for the adoption of the child concerned.

Note. See section 31.

Inany proceedings beforeacourt (including proceedings under section
117), it is to be presumed unless the contrary appears from the
evidence, that an order for the adoption of a person that was madein
a country outside Audtralia that is not a Convention country or a
prescribed oversess jurisdiction complies with subsection (1).

Nothing in this section affects any right that was acquired by, or
became vested in, a person before the commencement of this section.

Declarations of validity of foreign adoptions (cf AC Act s 47)

1)

2

3

(4)

Any of the parties to an adoption under an order made outside
Australia may apply to the Court for a declaration that the order
complies with section 116.

On an gpplication under this section, the Court may:

(@  direct that notice of the application be given to such persons
(including the Attorney Generdl) as the Court thinks fit, or

(b)  direct that a person be made a party to the application, or

()  permit aperson having an interest in the matter to intervenein,
and become a party to, the proceedings.

If the Court makes a declaration under this section, it may include in
the declaration such particularsin relation to the adoption, the adopted
child and the adoptive parent or parents as the Court finds to be
established.

For the purposes of the law of New South Wales, adeclaration under
this section binds the Crown in right of New South Wales, whether or
not notice was given to the Attorney General, and any person who
was.
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)

(@ a paty to the proceedings for the declaration or a person
claiming through such a party, or

(b)  aperson to whom notice of the application for the declaration
was given or a person claiming through such a person,

but does not affect:

()  therights of any other person, or

(d) anearlier judgment, order or decree of acourt or other body of
competent jurisdiction.

In proceedings in a court of New South Wales, the production of a
copy of a declaration under this section, certified by the nominated
officer to be atrue copy:

(@  if theproceedingsrelate to aperson referred to in paragraph (a)
or (b) of subsection (4), is conclusive evidence, and

(b) if the proceedings relate to the rights of any other person, is
evidence,

that an adoption was effected in accordance with the particulars
contained in the declaration and that it complies with section 116.
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Introduction

This Chapter specifies the procedures that are to be followed in proceedings before the Supreme
Court under the Act.

118 Parties (cf AC Act s 23)

(1) The Court may permit such personsasthe Court thinksfit to appear in
or be joined as parties to the proceedings for an adoption order.

(2) TheCourt must, on gpplication by aperson who isthe father of achild
who has not:

(&  given hisconsent to the adoption of the child, and

(b)  been given anotice referred to in section 56 (Birth father to be
given opportunity to consent),

permit the person to appear in, or join the person as a party to, the
proceedings for an adoption order in relation to the child for the
purpose of opposing the application for the order.

Note. The Court may require the attendance of any party. See section 121.

119 Hearings to be in camera (cf AC Act s 64)

(1) Any proceedings heard by the Court under this Act or the regulations
must be heard in closed court.

(2) Despite subsection (1), the Court may, if it condders it to be
appropriate, permit persons who are not parties to the proceedings or
their barristers, solicitors or representatives to be present during the
hearing of the proceedings.

120 Director-General may appear at hearings (cf AC Act s 68)

The Director-General may appear a the hearing of any application
under this Act, and may address the Court, and call, examine and
Cross-examine witnesses.

121 Court may require attendance

(1) The Court may require any party to the proceedings for an adoption
order to attend personaly before the Court.

(2) The Court may require the party to attend a such time during the
hearing of the application as the Court directs.
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1)

2

3)

(4)

)

In this section:

child means a person (including a birth parent) who is less than 18
years of age.

The Court;

(@  must appoint alawyer to represent achild if aguardian ad litem
is appointed for the child, and

(b)  may (whether or not a guardian ad litem is gppointed) appoint
alawyer to represent a child if it appears to the Court that the
child needsto be represented in any proceedingsbeforeit under
thisAct.

Without limiting the role of alawyer representing a child, the role of

the lawyer representing a child in proceedings includes:

(@  ensuringthat theviewsof the child are placed before the Court,
and

(b) ensuring that al relevant evidence is adduced and, where
necessary, tested, and

(o) acting on the ingtructions of the child or, if the child is
incapable of giving instructions:
0] acting as a separate representative for the child, or
(i)  acting on the instructions of the guardian ad litem.

There is arebuttable presumption that a child who is not less than 10
years of age is capable of giving proper ingtructions to a lawyer
representing the child. This presumption is not rebutted only because
achild has a disability.

The Court may, on the application of alawyer representing a child,
make a declaration:

(@ thatachildwhoislessthan 10 yearsof ageiscapable of giving
instructions, or

(b)  that achild who is not less than 10 years of age is not capable
of giving ingtructions and that the legal representative isto act
as a separate representative of the child.

Page 71



Section 122
Chapter 6

Adoption Act 2000 No 75
Proceedings

(6) If:
@
(b)

achild islessthan 10 years of age, or

a child who is not less than 10 years of age is incapable of
giving proper instructions to the lawyer representing the child,

the lawyer representing the child isto act as a separate representative.
(7) Therole of aseparate representative includes the following:

@

()
©

(d)
©
(f)

@

to interview the child after becoming the separate
representative,

to explain to the child the role of a separate representative,

to present direct evidence to the Court about the child and
matters relevant to his or her safety, welfare and well-being,

to present evidence of the child’s wishes (and in doing so the
separate representative is not bound by the child’s wishes),

to cross-examine the parties and their witnesses,

to make applications and submissions to the Court for orders
(whether find or interim) considered appropriate in the
interests of the child,

to lodge an appeal against an order of the Court if considered
appropriate.

(8) A lawyer representing, or acting as separate representative of, a child
who has not been appointed by the Court may appear only with its

leave.

(9) The Court may withdraw itsleave at any timeif the child informs the
Court that he or she does not wish to be represented by the lawyer.

123 Guardian ad litem—child

(1) The Court may appoint a guardian ad litem for a child if it is of the
opinion that:

@
()

there are special circumstances that warrant the appointment,
and

the child will benefit from the appointment.

(2) Specid circumstances that warrant the appointment of a guardian ad
litem may include that the child has special needs because of age,
disability or illness,

Page 72



Adoption Act 2000 No 75 Section 123

Proceedings

Chapter 6

124

125

3)

(4)

The functions of a guardian ad litem of a child are:
(@  tosafeguard and represent the interests of the child, and
(b)  toingruct the lawyer representing the child.

A lawyer representing a child for whom a guardian ad litem has been
appointed is to act on the instructions of the guardian ad litem.

Guardian ad litem and amicus curiae—birth parents of child

(1)

2

3)

(4)

)

The Court may:

(@  appoint a guardian ad litem for either or both of the birth
parents or adoptive parents of achild, or

(b)  request thelawyer representing aparent or the parentsof achild
to act as amicus curiae,

if itisof the opinion that the parent is, or the parents are, incapable of
giving proper instructions to his or her, or their, lawyer.

Circumstances that warrant the appointment of a guardian ad litem or
arequest for a lawyer to act as amicus curiae may include that the
parent of a child has an intellectual disability or is mentally ill.

If the Court requires the attendance of a birth mother under section
121, the Court must appoint a guardian ad litem for the birth mother
if sheislessthan 18 years of age.

The functions of a guardian ad litem of a parent of a child are:
(@  tosafeguard and represent the interests of the parent, and
(b)  toingruct the lawyer representing the parent.

A lawyer representing aparent for whom aguardian ad litem has been
appointed is to act on the instructions of the guardian ad litem.
Note. Amicus curiae is defined in the Macquarie Dictionary (3rd ed) as a person

not a party to the litigation who volunteers or is invited by the court to give advice
to the court upon some matter before it.

Support persons

1)
2

A participant in proceedings under this Act before the Court may, with
the leave of the Court, be accompanied by a support person.

The leave of the Court must be granted unless:
(@&  thesupport person isawitnessin the proceedings, or
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3)

(4)

(b)  the Court, having regard to the wishes of the child with respect
to whom the proceedings are brought, is of the opinion that
leave should not be granted, or

() thereissome other substantial reason to deny the application.

The Court may withdraw itsleave at any timeif asupport person does
not comply with any directions given to the support person by the
Court.

A support person cannot give instructions on behdf of the participant
or act as an interpreter for the participant in the proceedings.

126 Matters admissible in evidence (cf AC Act s 65)

Except as otherwise provided by this Act or the regulations, the Court,
in the hearing of any proceedings or in determining any application or
meatter under this Act or the regulations, may act on any statement,
document, information, or matter that may, in its opinion, ass< it to
deal with the matter of the proceedings or before it for determination
whether or not the statement, document, information or matter would
be admissible in evidence.

127 Wishes of child (cf AC Act ss 33, 38, AC Reg cl 28)

1)

2

In proceedings before it, the Court isto take into account any wishes
and fedlings of the child (considered in the light of the child’ sage and
understanding) that are expressed by the child.

Note. On participation generally of the child in decisions about his or her adoption
see section 9.

The Court may direct that a child be provided with such counselling
as the Court considers appropriate.

128 How wishes of a child are expressed

The Court may inform itself of wishes expressed by the child:

(@ by having regard to anything contained in areport made to the
Court by the Director-Genera or the gppropriate principal
officer, or

(b)  subject to rules of court, by such other means as the Court
considers appropriate.
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129 Children not to be required to express wishes

Nothing in this Act requires the Court or any person to require achild
to express his or her wishesin relation to any matter.
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Introduction

Documents referred to in this Chapter may be produced and recorded and transmitted
electronically. The Electronic Transactions Act 2000 contains provisions that state that a
requirement or permission under law for a person to provide information in writing, to sign a
document, to produce a document or to retain information or a document may be satisfied by an
electronic communication, subject to certain minimum criteria.

130 Functions of nominated officer in relation to orders under this Act
(cf AC Act s 61)

The nominated officer must:

(@  give arecord, containing the information prescribed by the
regulations, of every adoption order, declaration under section
117 (Declaration of validity of foreign adoptions), order under
Part 2 of Chapter 5 and discharge order, to the Registrar, and

(b)  giveacopy of that record to the Director-Generd.

Note. Nominated officer and record are defined in the Dictionary.

131 Sending of records of orders to other States and countries (cf AC Act

s 62)

1)

2

3
(4)
)

The nominated officer must give a certified record of an adoption
order, or a discharge order, made by the Court in relation to a child
(whaose birth or previous adoption the nominated officer hasreason to
believeisregistered in another State) to the appropriate authority of the
other State.

The nominated officer must give a certified record of an adoption
order, or adeclaration, made by the Court under Chapter 5in relation
to achild from acountry outside Austrdiato the appropriate authority
of the country.

The record is to be sent as soon as practicable after the order or
declaration concerned is made.

A record required to be sent by this section is to contain such
information as is prescribed by the regulations.

In this section:

appropriate authority means the person or body in another State or a
country outsde Australia having the functions prescribed by the
regulations.
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certified record means a record certified by a nominated officer in
writing, or in any other manner permitted by law, to be atrue record.

132 Particulars of orders received from other States (cf AC Act s 63)

(1) The nominated officer must give the Registrar a summary of any
certified record of an adoption order or discharge order made (whether
by a court or not) under the law in force in another State received by
the officer and that relates to a child whose birth or previous adoption
is registered in New South Wales.

(2) The summary is to contain such information as is prescribed by the
regulations.

(3) Inthissection:

certified record means arecord certified in writing to be atrue record
by a person authorised so to certify under the law of another State.
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Part 1 Preliminary

133 Prescribed information (cf Al Act s 5)

(1) Forthepurposesof thisAct, prescribed information isinformation of
akind prescribed by the regulations.

(2) Different kinds of information may be prescribed:

(@  for different classes of persons to whom the information
relates, or

(b) for different classes of persons to whom the information is
supplied under this Act.

(3) Subsection (2) does not limit the different kinds of information that
may be prescribed.
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Part 2 Access to birth certificates and other information

134 Adopted person’s rights (cf Al Act s 6)

1)

@

3

(4)

An adopted person is entitled to receive (subject to this Act):
(@  theperson’sorigina birth certificate, and
(b)  the person’s adopted person’s birth record, and

(¢  any prescribedinformation relating to the person’ sbirth parents
held by an information source, and

(d) any prescribed information relating to a sibling or an adopted
brother or sister of the person held by an information source.

Despite subsection (1) (a), an intercountry adopted person is entitled
to receive his or her original birth certificate only if such a certificate
is held by an information source.

An adopted person who is less than 18 years of age is not entitled to
receive his or her original birth certificate, adopted person’s hirth
record or prescribed information except with the consent of:

(@  his or her surviving adoptive parents and surviving birth
parents (as shown on the origina birth certificate or adopted
person’s birth record), or

(b)  theDirector-Generd if there are no surviving adoptive parents
or birth parents (as so shown) or if they cannot be found or if
there is, in the opinion of the Director-General, any other
sufficient reason to dispense with their consent.

An adopted person is not entitted to receive any prescribed
information held by an information source unless the adopted person
produces to the information source an authority authorising the
information source to supply the prescribed information issued by the
Director-General.

135 Adoptive parent’s rights (cf Al Act s 7)

(1)

An adoptive parent of an adopted person isentitled to receive (subject
to thisAct):

(@  the adopted person’s origina birth certificate, and
(b)  the adopted person’s adopted person’s birth record, and
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2

3)

1)

2

3)

()  any prescribed information relating to the adopted person held
by an information source.

Despite subsection (1) (a), the adoptive parents of an intercountry
adopted person are entitled to receive the adopted person’s origina
birth certificate only if such a certificate is held by an information
source.

The adoptive parent is not entitled to receive the origina birth
certificate or adopted person’s birth record unless the adopted person
is 18 or more years old and consents to the adoptive parent receiving
it.

Birth parent’s rights (cf Al Act s 8)

A birth parent of an adopted person who is 18 or more years of ageis
entitled to receive (subject to this Act):

(@  theamended birth certificate of the adopted person if arecord
of the adoption of the person is registered under the Births,
Deaths and Marriages Registration Act 1995, and

(b)  the adopted person’s birth record, and

()  any prescribedinformation relating to the adopted person or the
adoptive parents held by an information source.

A man who claims to be the birth parent of an adopted person is
entitled to receive an amended birth certificate, the adopted person’s
birth record or prescribed information if:

(@  heisshown onthe adopted person’ sorigina birth certificate as
the person’ s father, or

(b)  heisaperson whom the Director-Genera, Registrar or other
information source is entitled to presume, under any law
(including a law of another State, the Commonwesdlth or of a
country outside Austrdia), to be the person’s father.

A birth parent isnot entitled to receive any prescribed information held
by an information source unless the birth parent produces to the
information source an authority authorising the information source to
supply the prescribed information issued by the Director-Generd,
except as provided by subsection (6).
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(4) A designated person may supply a birth parent with prescribed

)

(6)

information held by an information source about an adopted child who
is less than 18 years of age without production of the amended birth
certificate of the adopted person or authority to supply the adoption
information if, in the opinion of the designated person, theinformation
could not be used to identify the adopted person or hisor her adoptive
parents.

A birth parent of an adopted person may request the Director-Generd
or a principa officer to take such action as is reasonable in the
circumstances to ascertain from the child’'s adoptive parents
information of a kind prescribed by the regulations as to the current
physica and emotional well-being of the child.

A birth parent of an adopted person is entitled to receive from the
Director-Generd (or from an information source authorised to supply
the information) any information obtained in response to a request
made under subsection (5):

(@ that the Director-Genera considers does not identify, or could
not be used to identify, the adoptive parents, and

(b) if, intheopinion of the Director-General, it would promote the
welfare and best interests of ether or both of the parties
concerned.

Note. Designated person is defined in the Dictionary.

137 Access to adoption information by relatives and others after death of
adopted person or birth parent (cf Al Acts 9)

1)

The Director-Generd may:

(@  supply (or authorise an information source to supply) to a
relative or spouse of a deceased adopted person or of a
deceased birth parent, or to another person, the origina or
amended birth certificate or adopted person’ sbirth record of the
adopted person or birth parent, or

(b)  supply to ardative or spouse of a deceased adopted person or
of a deceased birth parent, or to another person, prescribed
information relating to the adopted person or birth parent, or
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3)

(4)

)

()  dfter such consultation with the Registrar or other information
source concerned as the Director-General considers necessary,
authorise the Registrar or other information source to supply
such abirth certificate or record or suchinformation to aperson
nominated by the Director-General.

Note. Spouse is defined in the Dictionary.

The Director-General must not supply adoption information to a
person other than a relative or spouse (or authorise such action to be
taken by an information source) unless the person had a de facto or
other close persona relationship with the deceased person.

The Director-Generd must not supply adoption information to any
person (or authorise such action to be taken by an information source)
unlessthe Director-General hastakeninto account any likely detriment
to the welfare and best interests of any adopted person, birth parent,
relative or spouse of the deceased person or the other person if the
adoption information is supplied.

Aninformation source so authorised by the Director-Genera to supply
adoption information must supply that adoption information to the
person nominated by the Director-General.

This section does not apply to prescribed information held by the
Court.

138 Application for supply of adoption information (cf Al Act s 10)

1)

2

3

An gpplication for authority to supply adoption information under this
Part is to be made in writing to the Director-General, except as
provided by this section.

An application for the supply of an origind birth certificate under this

Part may be made in writing:

(@  if the person’sbirth is registered under the Births, Deaths and
Marriages Registration Act 1995—to the Registrar, or

(b) if the person’s birth is not so registered but his or her origina
birth certificate is held by an information source—to that
information source,

if the certificate is held by the Registrar or the information source.

An application for the supply of an adopted person’ sbirth record or an
amended birth certificate under this Part may be made to the Registrar
if the birth record or certificate is held by the Registrar.
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139

140

141

(4) An application for the supply of prescribed information held by an
information source isto be made in writing to the information source.

(5) Theregulationsmay make provision for or with respect to the making
of gpplications under this Part.

Persons designated to deal with applications (cf Al Act s 11)

(1) Anapplication for the supply of adoption information under this Part
isto be dedt with by the designated person.

(2) Thedesignated person is required to supply the adoption information
if satisfied that the applicant is entitled under this Act to receiveit.

(3) Thissection does not apply to the Court.

Note. Designated person is defined in the Dictionary.

Discretion to supply adoption information (cf Al Act s 12)

(1) TheDirector-General may supply (or authorise an information source
to supply) adoption information before an entitlement to it arisesunder
this Part if, in the opinion of the Director-Generd, it would promote
thewe fareand best interests of elther or both of the parties concerned.

(2) The Director-General may act under subsection (1) in any case in
which an entitlement to prescribed information has not arisen because
of thefailureto obtain abirth certificate, adopted person’ sbirth record
or authority to supply adoption information under this Part.

(3) TheDirector-General may supply (or authorise an information source
to supply) adoption information or other information to asibling of an
adopted person or any other person who is not entitled under this Part
to receivetheadoptioninformation or other information under thisPart
if, in the opinion of the Director-Generd, it is appropriate to do so
because of exceptiona circumstances affecting theinterestsor welfare
of any person.

Discretion to withhold supply (or authorise the withholding of supply)
of information or to supply it subject to conditions (cf Al Act s 12A)

(1) Thefollowing persons may request the Director-Genera to act under
this section:

(@  anadopted person who is 18 or more years old,
(b)  abirth parent,
(c)  anadoptive parent of aperson who islessthan 18 years of age,
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3)

(4)

)
(6)

()

(d)  anadoptive parent of a person who is 18 or more years of age
and who has consented to the request being made.

The Director-Generd may, a the request of a person referred to in

subsection (1):

(@  refusetoissue an authority authorising an information source
to supply adoption information to which an entitlement arises
under this Part, or

(b)  supply such information subject to conditions specified in
writing by the Director-Generdl.

The Director-General may refuse to issue an authority to supply
adoption information under this section only if, in the opinion of the
Director-General, exceptiond circumstances exist that make it
necessary to do so to prevent serious harm to a party concerned.

Conditions that may be imposed by the Director-Genera under this
section include conditions requiring the person entitled to the adoption
information to undergo counsdlling by a person specified by the
Director-General before the adoption information is supplied.

The Director-General must deal with a request under this section in
accordance with any guidelines prescribed by the regulations.

An information source must not supply any adoption information that
isthe subject of an authority to supply adoption information imposing
conditions on its supply unless the conditions are complied with.

TheDirector-General may not (despite section 206) del egateto another
person the exercise of any function of the Director-General under this
section.

142  Guidelines for release of prescribed information etc (cf Al Act s 13)

Aninformation sourcethat suppliesany adoptioninformation pursuant
to an gpplication under thisAct isrequired to comply with any rel evant
guidelines prescribed by the regulations.

143 Access to court records (cf Al Act s 14)

1)

A person is not entitled to receive prescribed information under this
Act from records of proceedings in the Court relating to the adoption
of a person, except as provided by this section.

(2) A person may apply to the Court for the supply of the information.
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(3) TheCourt or aproper officer of the Court may supply the information
to the person.

(4) Rules of court may be made for or with respect to orders under this
section.
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Part 3 Advance notice

144  Object of Part (cf Al Act s 15A)

The object of this Part isto provide for an advance notice system that
enables the release of persona information under this Chapter to be
delayed for afixed period to give the person requesting the delay the
opportunity to prepare for the release and any impact this might have
on the person or the person’s family or associates.

145 Definitions (cf Al Act s 15B)
In this Part:
advance notice period means.

(@  theperiod after an application for persona information relating
to a person is made (not being greater than 3 months)
prescribed by theregulationsfor the purposes of thisparagraph,
or

(b) if the Director-Generd so directs in relation to a particular
advance notice request, such longer period (not being greater
than the period (if any) prescribed by the regulations for the
purposes of this paragraph) after an application for persona
information relating to a person is made as is specified by the
Director-Generd.

nominated contact address meansthe address entered on the Advance
Notice Register under section 148 (2) (b).

personal information relating to a person means:

(@  theperson’sorigind birth certificate, amended birth certificate
or adopted person’s birth record, or

(b)  prescribed information relating to the person, or

(¢) if the regulations authorise supply of adoption information
relating to the person on issue of authority to supply the
adoption information—the authority.

146 Who may lodge an advance notice request? (cf Al Act s 15C)

A person is entitled to lodge a request to be given advance notice
before persond information relating to the person is given to another
person if the person seeking to lodge the request is.
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(@  an adopted person who has reached the age of 17 years and 6
months, or

(b)  abirth parent, or
()  anadoptive parent.

147 How advance notice request is lodged (cf Al Act s 15D)

148

1)

2
3

(4)

1)
2

3)

A person entitled to lodge an advance notice request may do so by
advising the Director-Genera in writing that he or she wishes to be
notified if a particular person, or a person within a class of persons,
entitled to receive the personal information concerned specified in the
advice makes an application for persona information relating to the
person |odging the advance notice request.

The advice isto bein aform approved by the Director-Generd.

An advance notice request is not duly lodged unless the person
provides the Director-General with proof (to the satisfaction of the
Director-Genera) of hisor her identity.

A person lodging an advance notice request may aso leave amessage
for a person concerned in or affected by an adoption with the
Director-Generd.

Advance Notice Register (cf Al Act s 15E)

The Director-General is to establish and maintain an Advance Notice
Regigter.
There isto be entered in the Advance Notice Register:

(@&  the name of each person who has duly lodged an advance
notice request, and

(b)  the address nominated by the person as the address a which
any persona or postal contact by the Director-Genera with the
person should be made, and

() thedate and place of birth of the person, and
(d) thepersonsor class of persons affected by the request, and
() theadvance notice period.

The Director-Generd is to advise the relevant information source of
each entry made in the Advance Notice Register.

Page 87



Section 148 Adoption Act 2000 No 75

Chapter 8 Adoption information
Part 3 Advance notice
(4) A person whose nameisentered in the Advance Notice Register must
advise the Director-General of any change in his or her nominated
contact address.
149 Director-General to delay issue of supply authority or prescribed

150

151

information (cf Al Act s 15F)

The Director-Generd is to delay the supply of persona information
affected by an advance notice registration until the expiration of the
advance notice period unless the registration is waived or cancelled
under section 152.

Endorsement of details of advance notice request (cf Al Act s 15G)

The Director-General is to advise the gpplicant for the supply of the
personal information that it will not be supplied until the expiration of
the advance notice period and of the reasons for the delay.

Expiration of advance notice registration (cf Al Act s 15H)
An advance notice registration expires.
(@  onexpiration of the advance notice period, or

(b) if the person who lodged the request for registration cancels it
by notification in writing to the Director-Generd, or

()  if the person who lodged the request dies, or

(d) if a contact veto is lodged by the person who lodged the
request, or

(¢ if the person who lodged the request fails to notify the
Director-Generd in writing of any change in his or her
nominated contact address,

whichever first occurs.

152 Arrangements to waive advance notice period (cf Al Act s 15I)

(1) The Director-Generd may, at the request of a person seeking supply
of persond information that is affected by an advance notice
registration, ask the person who lodged the advance notice request
whether he or she wishesto waive or cancel the registration.
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153

(2) TheDirector-Generd is not to do so unless the Director-Generd:

(@ is of the opinion that the persona information is required
urgently and that circumstances exist that justify asking the
person to waive or cancel the registration in order to promote
the welfare and best interests of either or both of the parties

concerned, and

(b)  has consulted any person or body that the Director-Genera
believes may be of assstance in assessing the merits of the

request.

(3) The Director-General may arrange for either or both of the parties
concerned in a request under this section to be provided with such
counselling asthe Director-Generd believesisnecessary to assist them

and the Director-General in the matter.

(4) The Director-Generd must deal with a request under this section in

accordance with any guidelines prescribed by the regulations.

Notification to person who lodged advance notice request (cf Al Act

s 15J)

(1) TheDirector-Genera isto notify a person who haslodged an advance
notice request at the person’s nominated contact address of an
gpplication under this Part for the supply of persona information
affected by the regigtration, unlessiit is not reasonably practicable to

notify the person.

(2) The Director-Generd is entitled to rely on the address shown in the
Advance Notice Register for this purpose and is not subject to any
action, liability, claim or demand in relation to any notification given

in good faith at that address.
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Part 4 Contact vetoes

154 Adopted person or birth parent may lodge contact veto (cf Al Act s 16)
The following persons may lodge a contact veto:

(@  an adopted person who has reached the age of 17 years and 6
months,

(b)  abirth parent.

155 Contact veto may be lodged only for adoptions before Adoption
Information Act 1990 (cf Al Act s 17)

A person may lodge a contact veto only if:

(@  the order for adoption of the adopted person was made under
the Adoption of Children Act 1965 (or aformer Act within the
meaning of that Act) before the date of assent to the Adoption
Information Act 1990, or

(b)  the adoption of the adopted person in another State or in a
country outside Australiawas recognised under the Adoption of
Children Act 1965 as having been effected before the date of
assent to the Adoption Information Act 1990.

Note. The date of assent to the Adoption Information Act 1990 was 26 October
1990.

156 How contact veto is lodged (cf Al Act s 18)

(1) A person entitled to lodge a contact veto may do so by notifying the
Director-Generd in writing that he or she objects to contact being
made with him or her by a person or any class of persons referred to
in the notification.

(2) Thenatification isto be in aform approved by the Director-General.

(3) A contact veto is not duly lodged unless the person provides the
Director-General with proof (to the satisfaction of the
Director-General) of hisor her identity.

(4) A personlodging acontact veto may aso leave amessagefor aperson
concerned in or affected by an adoption with the Director-General.
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157 Contact Veto Register (cf Al Act s 19)

(1) The Director-Generd is to establish and maintain a Contact Veto
Regigter.

(2) Thereisto be entered in the Contact Veto Register:

@
()
©
()
©

the name of each person who has duly lodged a contact veto,
and

the address nominated by the person as the address at which
any persond or postal contact by the Director-Genera with the
person should be made, and

the date and place of birth of the person, and

the persons or class of persons with whom the person objects
to contact, and

the name and address for notification of each person who has
duly requested under this Act that he or she be notified of the
cancellation or variation of a contact veto.

158 Director-General to endorse details of contact veto on authority to
supply adoption information (cf Al Act s 21)

(1) TheDirector-Genera must endorsedetailsof any relevant contact veto
on any authority to supply adoptioninformation issued by the Director-
General under this Act.

(2 An information source (other than the Director-Generd) that is
requested to supply an origina birth certificate under this Act is
required:

@
()

to ascertain from the Director-General whether there is a
contact veto relating to the adopted person concerned, and

if so, to endorse details of the contact veto on the origina birth
certificate before it is supplied under this Act.

(3) Theregulations may requirethe Director-General to endorse details of
each contact veto on any record of adoption of a person or other
document concerning an adopted person to whom the contact veto
relates that is supplied by the Director-General.
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160

161

(1) Inthissection, relevant period meansthe period of 5working daysor,
if adifferent period is prescribed by the regulations, that period.

(2) A contact veto takes effect on the expiration of the relevant period or
after details of the contact veto are endorsed on the origina birth
certificate, amended birth certificate or authority to supply adoption
information concerned, whichever occurs sooner.

Expiration of contact veto (cf Al Act s 23)
A contact veto expiresif:

(@ the person who lodged the contact veto cances it by
notification in writing to the Director-Generd, or

(b)  the person who lodged the contact veto dies.

Arrangements to confirm, cancel or vary contact veto at request of
person seeking contact (cf Al Act s 24)

(1) TheDirector-Generd may, on the Director-Generd’ sown initiative or
a the request of a person who has been refused contact under a
contact veto, approach the person who lodged the contact veto and ask
the person whether he or she:

(@  wishesto confirm the contact veto, or
(b)  wishesto cance the contact veto, or

()  wishesto vary the contact veto in so far asit relates to contact
with the person who has made the request.

(2) The Director-Generd is not to approach the person who lodged the
contact veto unless the Director-Generd is of the opinion that
circumstances exist that justify the approach in order to promote the
welfare and best interests of either or both of the parties concerned.

(3) The Director-Generd may consult any person or body that the
Director-Generd believes may be of assstance in assessing the merits
of the request.

(4) The Director-Generd may arrange for either or both of the parties
concerned in a request under this section to be provided with such
counselling asthe Director-Generd believesisnecessary to assist them
and the Director-Genera in the matter.

(5) The Director-General must deal with a request under this section in
accordance with any guidelines prescribed by the regulations.
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163

164

information (cf Al Act s 25)

(1) The Director-Generd isrequired to notify a person who has lodged a
contact veto of an application under this Act for the supply of adoption
information made by any person with whom contact isrefused, unless
the Director-Genera is unaware of the application or it is not
reasonably practicable to notify the person.

(2) Thissubsection applieswhereapersonisdirected by the Guardianship
Tribuna under Part 4A of the Guardianship Act 1987 to make an
application for supply of adoption information on behaf of a person
with a disability with whom contact is refused. The Director-General
isrequired to notify the person who lodged the contact veto if such an
gpplication is made.

Notification to person affected by contact veto of cancellation or
variation (cf Al Act s 26)

The Director-General isrequired to notify aperson of any cancellation
or variation of a contact veto that affects the person if the person
requests the Director-General to do so at the time the person receives
adoption information subject to the contact veto.

Undertakings not to contact person who has lodged contact veto (cf Al
Act s 27)

(1) The Director-Genera or other information source is not to supply an
origina birth certificate or amended birth certificate endorsed with a
contact veto against contact by the applicant unless the applicant has
signed an undertaking that the applicant will not (while the contact
veto remainsin force):

(&  contact or attempt to contact the person who has lodged the
contact veto, or

(b)  procure another person to contact or attempt to contact the
person.

(2) Aninformation sourceis not to supply any prescribed information to
an adopted person relating to an adopted brother or sister unless the
Director-Generd is notified of the application for theinformation and
is given an opportunity to ascertain whether a contact veto has been
lodged in relation to contact with the adopted person.
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(3) If such acontact veto has been lodged, an information sourceis not to
supply the information unless the applicant has signed an undertaking
of the kind referred to in subsection (1).

(4) TheDirector-General may, as acondition of the supply to a person of
any adoption information under section 140 (Discretion to supply
adoption information) which is subject to a contact veto, require the
person to sign an undertaking of the kind referred to in subsection (1).

(5) Thissection does not apply to an applicant who has been directed by
the Guardianship Tribuna under Part 4A of the Guardianship Act
1987 to make the application on behalf of a person with a disability.
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165 Definition (cf Al Act s 30)
In this Part:
register means the Reunion and Information Register established
under this Part.

166 Reunion and Information Register (cf Al Act s 31)

(1) The Director-Genera is to establish and maintain a Reunion and
Information Register.

167

(2) Thereisto be entered in the register the name of every person who is
eligible to have his or her name entered in the register and who:

@

()

©

has duly applied for entry of his or her name with aview to a
reunion with a person from whom he or she has been separated
as a conseguence of an adoption, and

has duly applied for entry of his or her name with a view to
leaving amessage for a person concerned in or affected by an
adoption, and

has duly applied for entry of his or her name with a view to
obtaining information about the health and welfare of aperson
from whom he or she has been separated as a consequence of
an adoption.

(3) Application for entry in the register isto be made in aform approved
by the Director-Generd.

Persons eligible to have their names entered in the register (cf Al Act

s 32)

(1) Thefollowing persons are eigible to have their names entered in the
register:

@
()
©
©

an adopted person,
abirth parent,
an adoptive parent,

any other person having an interest in an adopted person or
birth parent (including a relative) who, in the opinion of the
Director-General, ought to have his or her name entered in the
register.
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3

(4)

)

(6)

her name entered in the register, except as provided by this section.

An adopted person who islessthan 18 years of ageisdigibleto have
his or her name entered in the register if:

(@  theadopted personis 12 or more years of age and the person’s
adoptive parents have consented in writing to his or her name
being entered in the register, or

(b)  the adopted person is 16 or more years of age and is living
separately and apart from his or her adoptive parents, or

()  the adopted person is 12 or more years of age and, in the
opinion of the Director-General, specia circumstances exist
which makeit desirable that his or her name should be entered
in the register.

However, the Director-Generd is not to enter in the register the name
of an adopted person who is less than 18 years of age unless the
Director-Generd is of the opinion that to do so will promote the
welfare and best interests of the adopted person.

The consent of an adoptive parent is not required under subsection (3)
(8 for the entry in the register of the name of an adopted person who
islessthan 18 years of ageif the adoptive parent:

(@  isdead, or

(b)  cannot, after due search and inquiry, be found, or

(¢) is inthe opinion of the Director-General, incapable of giving
consent.

The name of a person may not be entered in the register by another
person on his or her behdf.

168 Message may be left (cf Al Act s 31A)

Any person whose name is entered on the register may leave a
message for any other person entitled (subject to this Act) to have his
or her name entered in the register.
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170

171

172

173

s 31B)

The Director-Genera may refuse to enter the name of aperson in the
register or to accept amessage from any person if, in the opinion of the
Director-Generd, the person is not digible to have the person’s name
entered in the register or has not duly applied for entry of his or her
name in the register.

Circumstances in which Director-General may open, inspect and copy
message (cf Al Act s 31C)

(1) The Director-General may open, inspect and copy any message |eft
under this Part for an adopted person who islessthan 18 years of age.

(2) The Director-Genera may, at the request of a person whose name is
entered in the register or of the person for whom a message has been
left under this Part, open and inspect the message.

Director-General may delay delivery of message (cf Al Act s 31D)

The Director-General may delay giving a person a message that the
Director-Generd has been requested to open and inspect if the
Director-Generd is of the opinion that the content of the message is
likely to be so distressing for the person that it should be made
availableto the person only in the presence of appropriate counsellors
or other persons able to assst the person.

Regulations (cf Al Act s 31E)

The regulations may make provision for or with respect to the leaving
and dedlivery of messages under this Part.

Arrangements for reunion of registered persons (cf Al Act s 33)

(1) If the names of an adopted person and of a birth parent have been
entered in the register under section 166 (2) (@), the Director-General
may make arrangements for a reunion between the persons so
registered.

(2) If the names of an adopted person or birth parent and of areative or
other person having an interest in the adopted person or birth parent
have been entered in the register under section 166 (2) (a), the
Director-General may make arrangements for a reunion between the
persons so registered.
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3)

(4)

The Director-Genera isnot to arrange areunion involving an adopted
person who is less than 18 years of age if an adoptive parent refused
to consent to the entry of the name of the adopted person in the register
under section 166 (2) (a), unless:

(&  theadoptive parent consents in writing to the reunion, or

(b)  theDirector-Generd givesthe adoptive parent not less than 90
days notice of the intention to arrange the reunion.

The Director-Genera must notify any person whose name is entered
in the register under section 166 (2) (a) of the entry in the register of
the name of any other person from whom that person has been
separated as a consequence of adoption.

174  Location of persons not registered (cf Al Act s 34)

1)

2

3)

If the name of an adopted person has been entered in the register under
section 166 (2) (a), the Director-Generd may take such action asis
reasonable in the circumstances to locate, or authorise an information
sourceto locate, abirth parent or relative of the adopted person or any
other person:

(@  with whom the adopted person wishesto be reunited, or

(b) whom the adopted person wishes to have contacted so that
information may be obtained about his or her hedth and
welfare,

S0 as to ascertain whether the person wishes to be reunited with the
adopted person or to be so contacted.

If the name of a birth parent has been entered in the register under
section 166 (2) (a), the Director-General may take such action asis
reasonable in the circumstances to locate the adopted person, so asto
ascertain whether the adopted person wishes to be reunited with the
birth parent or to be contacted so information may be obtained about
his or her hedlth and welfare.

If the name of a relative or other person having an interest in an
adopted person or birth parent has been entered in the register under
section 166 (2) (@), the Director-General may take such action as is
reasonable in the circumstances to locate the adopted person or birth
parent, SO as to ascertain whether the adopted person or birth parent
wishes to be reunited with the relative or other person or to be
contacted so information may be obtained about his or her health and
welfare.
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(4) The Director-General may take action to locate a person under this
section only if the Director-Genera is satisfied that it will promote the
welfare and best interests of the parties concerned and it is appropriate
to do so.

(5) The Director-General may take action to locate a person under this
section even though the person has not, by entering his or her namein
the register, expressed a desire to be reunited with the person whose
name is entered in the register or to be contacted so that information
may be obtained about his or her hedlth and welfare.
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Part 6 Miscellaneous

175 Duties of Director-General and accredited adoption agencies

The Director-Genera, or an accredited adoption agency, must ensure
that information held by the Director-Generd or it, concerning a
child’ sorigin, identity of birth parent and medica history is preserved
and that access to such information is given to a person only in
accordance with this Chapter.
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176 Definitions

In this Chapter:

prohibited adoption advertisng means an advertisement, news item
or other matter indicating (whether or not in relation to a particular
child, born or unborn, and whether the child is from Australia or a
country outside Austraia) that:

(@ a paent or guardian of a child wishes to have the child
adopted, or
(b)  aperson wishesto adopt achild, or

(¢ aperson iswilling to make arrangements with a view to the
adoption of achild, or

(d) achild or children are available for adoption.

publish means disseminate, exhibit, provide or communicate by ord,
visua, written, electronic or other means (for example, by way of
newspaper, radio, television or through the use of the Internet,
subscription TV or other on-line communications system), and
includes cause to be published.

177 Payments for NSW adoptions or intercountry adoptions and adoption
services (cf AC Act s 50)

(1) A peson who (whether before or after the birth of the child

concerned) makes, gives or receives, or agrees to make, give or
receive, a payment or reward for or in consideration of or in relaion
to:

(@  theadoption or proposed adoption of a child, or

(b) the giving of consent, or the signing of an instrument of
consent, to the adoption of a child, or

()  conducting an adoption servicein relation to a child,
is guilty of an offence against this Act.

Maximum penalty: 25 penalty units or imprisonment for 12 months,
or both.
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(2) A personwho isresident or domiciled in this State who:

3

(4)

@

()

makes any payment or gives any reward of any kind to a birth
parent for relinquishing a child adopted from outside Australia
or for consenting to an adoption under this Act, or

gives or takes any improper financia gain in relation to an
adoption,

is guilty of an offence.

Maximum penalty: 25 penalty units or imprisonment for 12 months,
or both.

This section does not apply to or in relation to:

@

()

©

any charge made by the Director-Generd or an accredited
adoption agency for providing adoption servicesunder thisAct,
or

a payment or reward in connection with an adoption or
proposed adoption under thelaw of another Stateif the making
of the payment or the giving of the reward, or the agreeing to
make the payment or give the reward, would have been lawful
if it had taken place in that other State, or

any payment or reward, or class of payment or reward,
prescribed by the regulations.

For the purposes of this section, the giving or taking of any thing in
relation to an adoption is not for improper financid gain if the
transactions concerned relate to expenses (including legal expenses)
reasonably incurred or for reasonable remuneration for work done or
for care of the child in the period between the appropriate authorities
agreeing that the adoption should proceed and adoption of the child.

178 Unauthorised advertising (cf AC Act s 52)
(1) A person must not publish any prohibited adoption advertising.

Maximum penalty: 25 penalty units or imprisonment for 12 months,
or both.

Note. Prohibited adoption advertising is defined in section 176.
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179

A person must not publish any photograph of a child (whether from
Austrdiaor acountry outside Australia) together with any prohibited
adoption advertising relating to the child.

Maximum penalty: 25 penalty units or imprisonment for 12 months,
or both.

This section extends to the publication of matter in a country outside
Audtrdia, by a person resident or domiciled in the State, of the
person’s wish to adopt, or willingness to make arrangements for the
adoption, of achild from that country in the State.

This section does not apply in relation to publication of any
advertisement, news item or other matter approved by the
Director-Generd.

Making available or supplying prohibited adoption advertising on
on-line service

1)

2

3
(4)

In this section:
access has the same meaning as it has in the Commonwedth Act.

Commonwealth Act meansthe Broadcasting Services Act 1992 of the
Commonwedl th.

Internet content has the same meaning as it has in the
Commonwedlth Act.

on-line service means an Internet carriage service within the meaning

of the Commonwedlth Act and includes a bulletin board.

A person must not, by means of an on-line service, make available, or

supply, to another person prohibited adoption advertising:

(@  knowing that it is prohibited adoption advertising, or

(b)  being reckless as to whether or not it is prohibited adoption
advertising.

Maximum penalty: 25 penalty units or imprisonment for 12 months,
or both.

Note. Prohibited adoption advertising is defined in section 176.

This section appliesto an on-line service other than an on-line service,
or on-line service of aclass, prescribed by the regulations.

Nothing in this section makes it an offence to supply prohibited
adoption advertising by means of an on-line service to any person, or
class of persons, prescribed by the regulations.
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(6)

(7)

of the person:

(@  owning, or havingthecontrol and management of the operation
of, an on-line service, or

(b) facilitating access to or from an on-line service by means of
transmission, down loading, intermediate storage, access
software or similar capabilities.

A person is reckless as to whether matter is prohibited adoption

advertising:

(@  if the person is aware of a substantia risk that the matter is
prohibited adoption advertising, and

(b)  that having regard to the circumstances known to the person, it
is unjudtifiable to take the risk.

The question of whether taking arisk is unjustifiable is one of fact.

180 Restriction on publication of identity of parties (cf AC Act s 53)

(1)

2

A person must not publish in relation to an application under this Act
or under a law of another State for the adoption of a child or in
relation to the proceedings on such an application:

(@& the name of an applicant, the child, or the father or mother or
aguardian of the child, or

(b)  any matter reasonably likely to enable any of those persons to
be identified.

Maximum penalty: 25 penalty units or imprisonment for 12 months,

or both.

This section does not apply in relation to the publication of any matter
with the authority of the Court to which the application was made.

Note. Publish is defined in section 176.

181 False statements (cf AC Act s 54, Al Act s 38)

A person who makes any statement (whether oraly or in writing) that
the person knowsto be false for the purposes of or in connection with:

(&  aproposed adoption or any other matter under this Act, or

(b)  an application for the supply of adoption information or an
authority to supply adoption information under Chapter 8, or

() thelodging of acontact veto under Chapter 8, or
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(d)  an application for entry of the person’s name in the Reunion
and Information Register under Chapter 8, or
()  any other request under this Act,
is guilty of an offence.
Maximum penalty: 25 penalty units or imprisonment for 12 months,
or both.
182 Impersonation (cf AC Act s 55, Al Act s 39)

183

(1)

2

3

A person who impersonates an adopted person, birth parent, adoptive
parent, relative or other person having an interest in an adopted person
in connection with any matter under this Act is guilty of an offence.

Without limiting subsection (1), a person who impersonates or fasely
represents himself or herself to be a person whose consent to the
adoption of a child is required by this Act or by the law of another
State is guilty of an offence.

A person who impersonates a person engaged in the administration or
execution of this Act is guilty of an offence.

Maximum penalty: 25 penalty units or imprisonment for 12 months,
or both.

Presenting forged consent or other document (cf AC Act s 56)

1)

2

A person is guilty of an offence if he or she presents, or causesto be
presented, to the Court in connection with an application for an order
for the adoption, or recognition of the adoption, of a child under this
Act adocument:

(@  purporting to be an adoption document that the person knows
isforged, or

(b)  that bears any signature or certification that was obtained by
fraud or duress.

Maximum penalty: 25 penalty units or imprisonment for 12 months,
or both.

In this section:
adoption document means.

(@ an instrument of consent, or revocation of consent, to an
adoption, or
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(b)  an adoption compliance certificate, or
()  anorder for the adoption of a child made outside Austrdia

184 Undue influence (cf AC Act s 57)

(1) A personwho usesor threatensto use any force or restraint or does or
threatens to do any injury, or causes or threatens to cause any
detriment of any kind to, or exerts any other undue influence on, a
parent or guardian of a child with aview:

(@ to inducing that parent or guardian to offer or refrain from
offering the child for adoption under this Act, or

(b)  toinfluencing the parent or guardian in the expression of any
wishes contained in aninstrument of consent to the adoption of
achild, or

()  toinducing the parent or guardian to revoke a consent to the
adoption of the child given by that parent or guardian,

is guilty of an offence.

Maximum penalty: 25 penalty units or imprisonment for 12 months,
or both.

(2) A personwho uses or threatens to use any force or restraint or does or
threatensto do any injury, or causes or threatensto cause any detriment
of any kind to achild with aview:

(@  to influencing the child in the expresson of any wishes
concerning his or her adoption, or

(b)  toinducing the child to consent to his or her adoption, or
()  toinducing the child to revoke consent to his or her adoption,
is guilty of an offence.

Maximum penalty: 25 penalty units or imprisonment for 12 months,
or both.

185 Improper witnessing of consent (cf AC Act s 58)

A person who subscribes his or her name as awitness to the signature
of a person to an instrument of consent to the adoption of a child
without:

(&  beingsatisfied that the person signing theinstrument isaparent
or guardian of the child, and
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(b)  being satisfied that the person signing the instrument is doing
so free from any threat, inducement or influence of a kind
referred to in section 184, and

()  takingsuch steps as are prescribed by the regulationsto satisfy
himsef or hersdf that the person signing the instrument
understands the effect of the consent, and

(d) being satisfied that the instrument bears the date on which it is
signed by the person giving the consent,

is guilty of an offence.

Maximum penalty: 25 penalty units or imprisonment for 12 months,
or both.

186 Unauthorised disclosure of information (cf Al Act s 15)

187

1)

2

3

1)

A person must not disclose any information relating to an adopted
person, birth parent or adoptive parent obtained in connection with the
administration or execution of Chapter 8, except:

(@ in connection with the administration or execution of
Chapter 8, or

(b)  asauthorised or required by law.

In any proceedings concerning Chapter 8 before any court or tribuna,
the court or tribunal may make an order forbidding publication of al
or any of the information mentioned in the proceedings relating to an
adopted person, birth parent, adoptive parent, relative or other person.

A person must not publish information in breach of an order made
under this section.

Maximum penalty: 25 penalty units or imprisonment for 12 months,
or both.

Prohibition on contact with birth parents of child

A prospective adoptive parent of a child must not:
(@  contact or attempt to contact a birth parent of the child, or

(b)  procure another person to contact or attempt to contact a birth
parent,
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2

(whether in or outside New South Wales) before the child has been
adlocated to the adoptive parent in accordance with this Act and the
alocation has been accepted.

Maximum penalty: 25 penalty units or imprisonment for 12 months,
or both.

It is not an offence to contact or attempt to contact a birth parent or
procure another person to contact or attempt to contact a birth parent
if :

(@  theprospective adoptive parent isarelative or astep parent, or
(b)  the contact has been approved by the Director-General.

188 Veto on contact—offences (cf Al Act s 28)
(1) Aninformation recipient must not:

(@  contact or attempt to contact the person who lodged a contact
veto against contact by the information recipient, or

(b)  procure another person to contact or attempt to contact that
person.

(2) Aninformation recipient must not:

(@  useinformation obtained under this Act after the lodgement of
acontact veto to intimidate or harassthe person wholodged the
contact veto against contact by the information recipient, or

(b)  procure any other person to intimidate or harass that person by
the use of that information.

(3) A personisnot to claimto act on behaf of or hold himself or hersdlf

(4)

out as being willing to act on behaf of another person with aview to
contravening this section.

In this section:

information recipient means an adopted person, adoptive parent, birth
parent, relative or other person:

(@  who hasreceived an authority to supply adoption information,
origind birth certificate or amended birth certificate endorsed
with a contact veto against contact by him or her (being a
contact veto that remainsin force), or

(b)  who has had disclosed to him or her prescribed information
under this Act and who has knowledge that a contact veto
against contact by him or her isthen in force.
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(5) This section extends to an act contravening this section done outside
Austrdia by aperson resident or domiciled in the State.

Maximum penalty: 25 penalty units or imprisonment for 12 months,
or both.
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Chapter 10 Review of decisions

Introduction

This Chapter contains various provisions relating to the internal review of certain decisions of the
Director-General and other relevant decision makers under the Act. The Chapter also enables the
Administrative Decisions Tribunal to review some of those decisions following such an internal

review.

189 Reviewable decisions

In this Chapter:

interested person means a person entitled under this Chapter to apply
to the relevant decision maker or Tribund for areview of adecision.

relevant decison maker means;
(@&  theDirector-Generd, or

(b)  inthe case of adecision made under or for the purposes of this
Act by another person—that person.

reviewable decision means:

(@ adecison of the relevant decison maker that may be the
subject of an gpplication to the Administrative Decisions
Tribuna for areview of the decison under section 40 of the
Community Services (Complaints, Reviews and Monitoring)
Act 1993, or

Note. Section 193 sets out the decisions of the Director-General and other
relevant decision makers under this Act that are reviewable by the
Administrative Decisions Tribunal under section 40 of the Community
Services (Complaints, Reviews and Monitoring) Act 1993.

(b)  any decision made under or for the purposes of this Act by the
relevant decision maker that is a decison within a class of
decisions prescribed by the regulations for the purposes of this
definition.

190 Duty of relevant decision maker to give reasons in request

1)

2

If the rdevant decison maker makes a reviewable decision, an
interested person may make awritten request to the relevant decision
maker for the reasons for the decision.

As soon as practicable (and in any event within 28 days) after
receiving such a request, the relevant decison maker is to prepare a
written statement of the reasons for the decision and provide it to the
person who requested the reasons.
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3)

(4)

)

The statement of reasons isto set out the following:

(@ the findings on material questions of fact, referring to the
evidence or other material on which thosefindings were based,

(b)  thereevant decison maker’s understanding of the applicable
law,

() thereasoning processesthat led the relevant decision maker to
the conclusions the relevant decision maker made.

Unless the regulations otherwise provide, this section applies to the
exclusion of the provisions of Division 2 of Part 2 of Chapter 5 of the
Administrative Decisions Tribunal Act 1997.

The regulations may:

(@  excludeany class of reviewable decisions from the application
of this section, or

(b)  dter the period within which a statement of reasons under this
section must be given.

191 Relevant decision maker may refuse reasons in certain cases

1)

2

The relevant decision maker may refuse to prepare and provide a
statement of reasons requested by a person under section 190:

(@  if therdevant decision maker is of the opinion that the person
is not entitled to be given the statement, or

(b)  inthe case of adecison the terms of which were recorded in
writing and set out in a document that was provided to the
person—if the request was not made within 28 days after the
person was provided with the document, or

(¢ in any other case—if the request was not made within a
reasonable time after the decison was made.

If the relevant decison maker refuses to prepare and provide a
statement of reasons the relevant decison maker must notify the
person requesting the statement, in writing, of the refusal and the
reasons for the refusal as soon as practicable (and in any event within
28 days) after the request.
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192 Internal review (cf Al Act s 35A)

1)

2

3

Who may apply for an internal review?

If the rdlevant decison maker makes a reviewable decision, an
interested person may apply for an interna review of that decison
under this section.

Requirements for an application
An gpplication for an internd review is:

(@  tobeinwriting, and
(b)  to be addressed to the relevant decision maker, and

() to specify an address in Austraia to which a notice under
subsection (8) may be sent, and

(d) tobelodged at the office (or an office) of the relevant decison
maker within 28 days (or such later date as the relevant
decison maker may alow) after the person:

0] if the person has requested reasons under section
190—was provided with a statement of reasons under
section 190 or notified under section 191 of arefusal to
provide reasons, or

(i)  if the person has not requested reasons under section
190—was notified of the making of the reviewable
decision, and

(¢ tocomply with such other requirements as may be prescribed
by the regulations in relation to the making of applications for
interna reviews.

Who is to deal with an application?

An application for an internal review of adecision isto be dealt with
by an individua (other than the relevant decison maker) who is
directed to do so by the relevant decison maker (the internal
reviewer). The internal reviewer directed to ded with an application
must be, asfar asis practicable, an individua:

(@  who was not substantiadly involved in the process of making
the decision under review, and

(b)  whoisan officer or employee of the Department or of another
body (if any) prescribed by the regulations, and

()  who is otherwise suitably quaified to ded with the issues
raised by the application.
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(4)

)

(6)

()

8

©)

Material to be considered

In reviewing a decision, the internd reviewer deding with the
gpplication is to consder any relevant materiad submitted by the
applicant.

Review of the application
Following the internd review of the decision, the interna reviewer

may:
(@  afirm the decison, or
(b) varythedecison, or

(¢) et asde the decison and make a decision in substitution for
the decison that is set aside.

Reviewer has functions of relevant decision maker

In exercising a function under subsection (5), an interna reviewer is
taken for al purposesto have the right to exercise the same functions
in law that the relevant decison maker had in making the decision
being reviewed.

Reviewer to notify relevant decision maker of decision

An internd reviewer must notify the relevant decison maker of the
result of, and the reasons for, his or her decision under subsection (5)
as soon asis practicable after making the decision.

Notice of result of review and appeal rights

As soon as practicable (or in any event within 21 days) after the
completion of an internal review of a decision, the relevant decision
maker must notify the applicant in writing of:

(@&  the outcome of the interna review, and the reasons for the
decison intheinterna review, and

(b) theright (if any) of the person to have the decision reviewed by
the Administrative Decisions Tribuna asreferred to in section
193.

Statement of reasons

For the purposes of subsection (8), an applicant is notified of the
reasons for a decision in an interna review only if the gpplicant is
given a statement of reasons setting out the following:

(@ the findings on materid questions of fact, referring to the
evidence or other material on which those findings were based,

(b)  theunderstanding of theinterna reviewer of the applicablelaw,
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(10)

11

(12)

(13)

(14)

()  the reasoning processes that led the internal reviewer to the
conclusions the reviewer made.

Status of decisions made on internal review
For the purposes of this Act, a reviewable decision that is affirmed,
varied or set aside and substituted under subsection (5) is:

(@  taken to have been made by the relevant decison maker (as
affirmed, varied or substituted by the internal reviewer), and

(b)  takento have been made on the date under which the applicant
is given anotice under subsection (8).

When an internal review is finalised
An interna review istaken to be finalised if:

(@  the gpplicant is notified of the outcome of the review under
subsection (8), or

(b)  the agpplicant is not notified of the outcome of the review
within 28 days after the application for the review islodged (or
such other period as the relevant decision maker and person
agree on).

No internal reviews of decisions previously reviewed under this section
A personis not entitled to areview under this section of any decison
previoudy reviewed under this section or a decison made under
subsection (5).

This section applies to the exclusion of section 53 (Interna reviews)
of the Administrative Decisions Tribunal Act 1997. For the purposes
of the application of that Act to the review of any decisions made
under this section, any reference to an interna review of the decision
under that Act is taken to be a reference to an internal review under
this section.

Regulation-making powers
The regulations may:

(@  prescriberequirementsto be observed in relation to the conduct
of aninternal review under this section, or

(b)  excludeany class of reviewable decisions from the application
of this section, or

(¢ dter the period within which an interna review must be
conducted or anotice given under this section.
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193 Decisions that are reviewable by Administrative Decisions Tribunal (cf
AC Act ss 14, 67A, Al Act s 36)

(1) For the purposes of section 40 (1) (&) of the Community Services
(Complaints, Reviews and Monitoring) Act 1993, any of thefollowing

decisions made by the relevant decision maker are reviewable by the
Administrative Decisions Tribunal:

2

@
()
©
(d)

©

(f)
(9
(h)

(i)

a decison to refuse an application for accreditation under
section 13,

a decision in relation to the adoption services that may be
provided by an adoption agency accredited under section 13,

a decison to impose a condition on the accreditation of an
adoption agency under section 17,

a decison to revoke or suspend the accreditation of an
adoption agency, other than a decison to revoke or suspend
requested by the agency,

a failure or refusa to supply any adoption information to a
person, or to authorise the Registrar or another information
source to do so under Chapter 8,

afailure or refusa to enter the name of any person in aregister
under Chapter 8,

afailure or refusal to arrange areunion or to take any action to
locate a person under Part 5 of Chapter 8,

a falure or refusa to approach a person who has lodged a
contact veto in accordance with a request made under section
161,

a decison made under or for the purposes of this Act by the
relevant decision maker that is a decison within a class of
decisions prescribed by the regulations for the purposes of this
section.

Despite section 40 of the Community Services (Complaints, Reviews
and Monitoring) Act 1993, an application cannot be made to the
Tribunal under that section until the decision concerned has been
reviewed under section 192 (Interna review) of this Act.
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Chapter 11 Miscellaneous

Introduction

This Chapter contains various provisions relating to the general operation of the Act. The Chapter
also repeals the Adoption of Children Act 1965 and the Adoption Information Act 1990 and the
regulations made under those Acts.

194 Restriction on inspection of records (cf AC Act ss 66, 67)

1)

2

Except as provided by this Act (in particular Chapter 8) or the
regulations, the following records are not to be open to inspection by,
or made available to, any person, including any party to proceedings
before the Court under this Act:

(@ records made in connection with the administration or
execution of this Act or the former Acts,

(b)  without limiting paragraph (a):
0] records of any proceedings under this Act or the former
Acts, and
(i)  any reports made under section 40, 78 or 91 of this Act
or comparable provisions of the former Acts.

Subsection (1) (b) does not apply to any record or report if so ordered
by the Court.

195 Aboriginal adoption consultative organisation

(1)

2

The Director-General may approve an organi sation as an organisation
that may provide advice and assistance to Aboriginal families or
kinship groups in relation to care options for Aborigina children for
the purposes of this Act.

The Director-General must not approve an organisation under this
section unless the Director-Generd is satisfied that:

(@  theorganisationismanaged solely or partly by Aboriginas, and
(b) itsactivitiesare carried on for the benefit of Aboriginas, and
(¢) it hasexperiencein child and family welfare matters.
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196 Torres Strait Islander adoption consultative organisation

197

198

(1)

2

The Director-General may approve an organisation as an organisation
that may provide advice and assstance to Torres Strait Idander
families in relation to care options for Torres Strait Ilander children
for the purposes of this Act.

The Director-Genera is not to gpprove an organisation under this
section unless the Director-Generd is satisfied that:

(@&  the organisation is managed solely or partly by Torres Strait
Idanders, and

(b) its activities are carried on for the benefit of Torres Strait
Ilanders, and

() it hasexperiencein child and family welfare matters.

Manner of giving notice (cf Al Act s 37)

1)
@

3)

Any notice required to be given under this Act may be given
personally or by post.

If aperson required to be given notice has duly nominated an address
at which the person is to be notified, the notice may be given to the
person only at that address.

Despite subsection (2), the Director-Genera may give notice at
another addressknown to the Director-General if after duly attempting
to give the notice at the nominated address the Director-Genera has
been unable to notify the person.

Notices and other documents to be written in other languages

1)

2

If:

(@  theDirector-Generd isrequired, by or under this Act, to cause
anotice or other instrument to be given to a person, and

(b) it appearsto the Director-Genera that the person isnot literate
in the English language but is literate in another language,

the Director-Generd must, in so far as it is reasonably practicable,
cause the notice or other instrument to be written in the other
language.

The notice or other instrument must be written in such a form that
thereisareasonable expectation that its contentswill be understood by
the person to whom it is given.
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(3) Failure to comply with subsection (1) does not invalidate any thing
done under any other provision of this Act.

199 Entitlements of disabled persons (cf Al Act s 36A)
(1) Inthissection, areference to a person with a disability is a reference

2

3)

to a person:

@ whoisintelectualy, physicaly, psychologicaly or sensorily
disabled, or

(b) whoisof advanced age, or

(¢ whoisamentaly incapacitated person, or

(d  whoisotherwise disabled,

and who, because of that fact, is restricted in one or more mgjor life
activitiesto such an extent that he or she requires supervision or social
rehabilitation.

If a person with a disability:

@

()

has an entitlement to receive adoption information, or may
lodge a contact veto or advance notice request, under this Act,
and

is unable, because of the disability, to do anything required by
this Act that must be done if the person is to receive the
adoption information or lodge the contact veto or advance
notice request,

another person may, if so directed by the Guardianship Tribuna under
Part 4A of the Guardianship Act 1987, do any such act on behdf of
the person with the disability.

The Director-Generd may:

@

()

refuse to supply any birth certificate endorsed with a contact
veto to a person acting on behalf of a person with a disahility,
or

direct an information source not to supply any such birth
certificate,

if the Director-General is of the opinion that the person will be unable
to ensure that the person with the disability will not contact or attempt
to contact the person who lodged the contact veto.
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200 Fees and charges (cf Al Act s 35)

201

(1)

2

3)

(4)

)

The Director-General or other information source may demand feesor
charges in relation to the supply of documents or information, or the
provision of services, under this Act.

The Director-Generd is to notify, in the Gazette, the fees or charges
payable under this Act to the Director-Generd and (if the
Director-Genera has been so informed) to other information sources.

A notice under subsection (2) may specify the minimum fees or
charges payable in relation to the supply of any documents or
information, or provision of any service, under this Act.

TheDirector-Generd or other information source may waiveor reduce
any fees or charges (other than aminimum fee or chargereferredtoin
subsection (3)) payable under this Act.

The regulations may make provision for or with respect to fees and
charges payable under this Act.

Provision of financial and other assistance to certain children and birth
parents (cf AC Act s 68A)

1)

2

3)

The Director-General may, with respect to a child of a class or
description prescribed by the regul ations, enter into an agreement with:

(@  aperson or persons with whom the child has been placed for
the purposes of adoption, or

(b)  theapplicant, or applicants, for an adoption order in relation to
the child, or

() theadoptive parent, or adoptive parents, of the child,

for the provision of such financid or other assistance, on such terms
and conditions as may be agreed, in order to assist or promote the best
interests of the child.

The Director-General may agree to inclusion in an adoption plan of
provision for financial and other assistanceto begivento abirth parent
or the birth parents of a child who has been placed for adoption, on
such terms and conditions as are agreed.

Nothing in this section prevents the Director-Genera from entering
into an agreement in relation to a child so as to provide financia or
other assistance both before and after an adoption order in relation to
the child is made.
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202 Administration of certain estates (cf AC Act s 68B)

1)

2

3

(4)

)

Inthissection, areferenceto the executor or administrator of the etate
of adeceased person includes a reference to a person who isatrustee
of the whole or any part of the property comprised in the estate.

If:

(& an adopted person is a beneficiary under the estate of a
deceased person, and

(b)  the executor or administrator of the estate does not know the
name or whereabouts of the adopted person, and

() the Director-Generd certifies, in writing, to the executor or
adminigtrator that the Director-Genera knows the name and
whereabouts of the adopted person and that the adopted person
isdive,

the executor or administrator may, with the agpprova of the Public

Trusteg, transfer to the Public Trustee, on behalf of the adopted

person, any property to which the adopted person may be entitled

under the estate or which may be otherwise applied for the adopted
person’s benefit.

A transfer made under this section isvalid against al persons and the
executor or administrator is absolutely discharged from all liability in
relation to atransfer so made by the executor or administrator.

The Public Trustee isto apply any property transferred to the Public
Trustee under this section on behaf of the adopted person in relation
to whom it was transferred in accordance with the trusts on which the
property washeldimmediately beforeit wastransferred asif the Public
Trusteewerethe executor or administrator of the estate of the deceased
person in relation to which the transfer was made.

Nothingin this section affects any right of aperson to claim or recover
any property transferred under this section from aperson other than the
executor or administrator who transferred the property.

203 Authority to prosecute (cf AC Act s 59, Al Act s 40)

Proceedingsfor an offence against this Act or the regulations must not
be commenced except with the written consent of the Minister.
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204 Proceedings for offences (cf AC Act s 60, Al Act s 40)

205

(1)

2

3)

(4)
)

1)

Proceedingsfor an offence against this Act or theregulations are to be
dedlt with summarily beforealLoca Court congtituted by aMagistrate
sitting aone.

Proceedings for an offence against this Act or the regulations may be
commenced:

(@  within but not later than 12 months after the date on which the
offence is aleged to have been committed, or

(b)  within but not later than 6 months after the date on which
evidence of the offence first came to the attention of any
relevant authorised officer,

whichever isthe later time.

If subsection (2) (b) is relied on for the purpose of commencing
proceedings for an offence, the information or application must
contain particulars of the date on which evidence of the offence first
came to the attention of any relevant authorised officer and need not
contain particulars of the date on which the offence was committed.
The date on which evidence of the offence first came to the attention
of any reevant authorised officer is the date specified in the
information or application, unless the contrary is established.

This section applies despite anything in the Justices Act 1902 or any
other Act.

In this section:

evidence of an offence means evidence of any act or omisson
congtituting the offence.

relevant authorised officer means a person prescribed by the
regulations as an authorised officer for the purposes of this definition.

Exclusion from proceedings (cf AC Act s 60)

At the hearing of any proceedingsin relation to an offence against this
Act or the regulations, any person not directly interested in the
proceedings is to be excluded from the court, unless the court
otherwise directs.
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(2) A court may:

(@  direct achild to leave the court at any time during the hearing
of any proceedingsin relation to an offence against this Act or
the regulations, or

(b)  direct any person to leave the court during the examination of
any witness in any such proceedings,

if the court is of the opinion that, in the interests of a child, such a

direction should be given.

(3) The powers of the court under subsection (2) may be exercised even
though the child or person directed to leave the court may be directly
interested in the proceedings.

(4) This section applies to and in relation to the hearing of any appesl
against the decision of a court in the same way as it appliesto and in
relation to the hearing of proceedings before the court.

206 Delegation

(1) The Minister may delegate to the Director-Generd, or to any other
person, the exercise of any of the Minister’s powers under this Act or
the regulations, other than this power of delegation.

(2) The Director-Generad may delegate to any person the exercise of:

(@  any of the functions delegated to the Director-Genera by the
Minister, or

(b)  any of the other functions of the Director-Genera under this
Act or the regulations, other than this power of delegation.

207 Rules of court (cf AC Act s 72)

(1) Rules of court may be made under the Supreme Court Act 1970
regul ating practice and procedure in relation to proceedings under this
Act.

(2) Subsection (1) doesnot limit the rule-making powers conferred by the
Supreme Court Act 1970.

208 Regulations (cf AC Act s 73, Al Act s 41)

(1) The Governor may make regulations, not inconsistent with this Act,
for or with respect to any matter that by this Act is required or
permitted to be prescribed or that is necessary or convenient to be
prescribed for carrying out or giving effect to this Act.
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209

210

211

212

(2) In particular, regulations may be made for or with respect to the
following:

(@ theexercise of any function conferred under Chapter 8 of this
Act (including, but not limited to, the supply of adoption
information and the issue of authorities to supply such
information),

(b) internal review of decisons made by the Director-Genera
under this Act,

(c) money pad in relation to adoption services provided by the
Director-Generd or accredited intercountry adoption agencies
in relation to intercountry adoptions and accounting for the
expenditure of such money.

(3) A regulation may create an offence punishable by a pendty not
exceeding 50 penalty units.

Repeals
(1) Thefollowing are repeded:
(@  the Adoption of Children Act 1965,
(b)  the Adoption Information Act 1990,
()  the Adoption of Children Regulation 1995,
(d) the Adoption Information Regulation 1996.

(2) Different days may be appointed for the commencement of the
provisions of subsection (1) for the purpose of repealing, on different
days, different provisons of the instruments referred to in the
subsection.

Convention on Protection of Children and Cooperation in Respect of

Intercountry Adoption
Schedule 1 has effect.

Amendment of other laws

Each law specified in Schedule 2 is amended as set out in that
Schedule.

Savings and transitional provisions
Schedule 3 has effect.
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213 Review of Act

1)

2

The Minister is to review this Act to determine whether the policy
objectives of the Act remain valid and whether the terms of the Act
remain appropriate for securing those objectives.

The review isto be undertaken as soon as possible after the period of
5 years from the date of assent to this Act.

(3) A report on the outcome of the review isto be tabled in each House of

Parliament within 12 months after the end of the period of 5 years.
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Schedule 1 Convention on Protection of Children and
Cooperation in Respect of Intercountry
Adoption

(Section 210 and Dictionary)

Schedule 1 The Convention

CONVENTION ON PROTECTION OF CHILDREN AND COOPERATION
IN RESPECT OF INTERCOUNTRY ADOPTION

The States signatory to the present Convention,

Recognising that the child, for the full and harmonious development of his or her
persondity, should grow up in a family environment, in an atmosphere of
happiness, love and understanding,

Recalling that each State should take, asamatter of priority, appropriate measures
to enable the child to remain in the care of his or her family of origin,

Recognising that intercountry adoption may offer the advantage of a permanent
family to achild for whom asuitable family cannot be found in his or her Stete of
origin,

Convinced of the necessity to take measures to ensure that intercountry adoptions

are made in the best interests of the child and with respect for his or her
fundamentd rights, and to prevent the abduction, the sale of, or traffic in children,

Desiring to establish common provisions to this effect, taking into account the
principles set forth in internationa instruments, in particular the United Nations
Convention on the Rights of the Child, of 20 November 1989, and the United
Nations Declaration on Socid and Legal Principles relating to the Protection and
Wedfare of Children, with Speciad Reference to Foster Placement and Adoption
Nationdly and Internationaly (General Assembly Resolution 41/85, of 3 December
1986),
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Have agreed upon the following provisons—

CHAPTER |—SCOPE OF THE CONVENTION

Article1
The objects of the present Convention are—

a to establish safeguards to ensure that intercountry adoptions take place in the
best interests of the child and with respect for his or her fundamentd rights as
recognised in international law,

b to establish asystem of cooperation amongst Contracting States to ensure that
those safeguards are respected and thereby prevent the abduction, the sale of, or
traffic in children,

c to secure the recognition in Contracting States of adoptions made in
accordance with the Convention.

Article 2

1 The Convention shal apply where a child habitualy resident in one
Contracting State (‘the State of origin’) has been, is being, or is to be moved to
another Contracting State (‘ the receiving State’) either after his or her adoption in
the State of origin by spouses or a person habitualy resident in the receiving State,
or for the purposes of such an adoption in the recelving State or in the State of
origin.

2 The Convention covers only adoptions which create a permanent parent-child
relationship.

Article 3

The Convention ceases to apply if the agreements mentioned in Article 17,
sub-paragraph ¢, have not been given before the child attains the age of eighteen
years.

CHAPTER II—REQUIREMENTS FOR INTERCOUNTRY ADOPTIONS

Article 4

An adoption within the scope of the Convention shal take place only if the
competent authorities of the State of origin—

a have established that the child is adoptable,
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b havedetermined, after possibilities for placement of the child within the State
of origin have been given due consideration, that an intercountry adoptionisin the
child's best interests,

c haveensured that

(1) the persons, ingtitutions and authorities whose consent is necessary for
adoption, have been counselled as may be necessary and duly informed of the
effects of their consent, in particular whether or not an adoption will result in
thetermination of thelega relationship between the child and hisor her family
of origin,

(2) such persons, indtitutions and authorities have given their consent fregly, inthe
required legal form, and expressed or evidenced in writing,

(3) the consents have not been induced by payment or compensation of any kind
and have not been withdrawn, and

(4) the consent of the mother, where required, has been given only after the birth
of the child, and

d haveensured, having regard to the age and degree of maturity of the child, that

(1) heor she hasbeen counsdlled and duly informed of the effects of the adoption
and of hisor her consent to the adoption, where such consent is required,

(2) consideration has been given to the child’s wishes and opinions,

(3) the child's consent to the adoption, where such consent is required, has been
givenfredly, intherequired legd form, and expressed or evidenced in writing,
and

(4) such consent has not been induced by payment or compensation of any kind.

Article5

An adoption within the scope of the convention shall take place only if the
competent authorities of the recelving State—

a have determined that the prospective adoptive parents are eligible and suited

to adopt,

b have ensured that the prospective adoptive parents have been counselled as
may be necessary, and

c have determined that the child is or will be authorised to enter and reside

permanently in that State.
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CHAPTER III—CENTRAL AUTHORITIES AND ACCREDITED BODIES

Article 6

1 A Contracting State shdl designate a Central Authority to discharge the duties
which are imposed by the Convention upon such authorities.

2 Federd States, States with more than one system of law or States having
autonomous territorial units shall be free to gppoint more than one Centra
Authority and to specify the territorial or personal extent of their functions. Where
aState has gppointed morethan one Central Authority, it shall designatethe Central
Authority to which any communication may be addressed for transmission to the
appropriate Central Authority within that State.

Article7

1 Centra Authorities shal cooperate with each other and promote cooperation
amongst the competent authoritiesin their Statesto protect children and to achieve
the other objects of the Convention.

2 They shall take directly al appropriate measures to—

a provide information as to the laws of their States concerning adoption and
other genera information, such as statistics and standard forms,

b keep one another informed about the operation of the Convention and, as far
as possible, diminate any obstacles to it application.
Article 8

Centra Authoritiesshall take, directly or through public authorities, al appropriate
measures to prevent improper financia or other gain in connection with an
adoption and to deter al practices contrary to the objects of the Convention.

Article9

Central Authoritiesshall take, directly or through public authorities or other bodies
duly accredited in their State, al appropriate measures, in particular to—

a collect, preserve and exchange information about the situation of the child and
the prospective adoptive parents, so far asis necessary to complete the adoption,

b facilitate, follow and expedite proceedings with a view to obtaining the
adoption,
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¢ promote the development of adoption counselling and post-adoption services
in their States,

d provide each other with general evauation reports about experience with
intercountry adoption,

e reply, in sofar asis permitted by the law of their State, to justified requests
from other Centra Authorities or public authorities for information about a
particular adoption situation.

Article 10

Accreditation shall only begranted to and maintai ned by bodiesdemonstrating their
competence to carry out properly the tasks with which they may be entrusted.
Article 11

An accredited body shall—

a pursueonly non-profit objectivesaccording to such conditionsand within such
limits as may be established by the competent authorities of the State of
accreditation,

b bedirected and staffed by persons qualified by their ethical standards and by
training or experience to work in the field of intercountry adoption, and

c be subject to supervison by competent authorities of that State as to its
composition, operation and financia stuation.

Article 12

A body accredited in one Contracting State may act in another Contracting State
only if the competent authorities of both States have authorised it to do so.
Article 13

The designation of the Central Authorities and where appropriate, the extent of
their functions, as well as the names and addresses of the accredited bodies shall
be communicated by each Contracting State to the Permanent Bureau of the Hague
Conference on Private International Law.
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CHAPTER IV—PROCEDURAL REQUIREMENTS IN INTERCOUNTRY
ADOPTION

Article 14

Persons habitually resident in a Contracting State, who wish to adopt a child
habitually resident in another Contracting State, shall apply to the Central Authority
in the State of their habitual residence.

Article 15

1 IftheCentra Authority of thereceiving Stateis satisfied that the applicantsare
eligible and suited to adopt, it shall prepare a report including information about
their identity, digibility and suitability to adopt, background, family and medica
history, socid environment, reasons for adoption, ability to undertake an
intercountry adoption, aswell as the characteristics of the children for whom they
would be qudified to care.

2 It shdl transmit the report to the Central Authority of the State of origin.
Article 16

1 If the Centrd Authority of the State of origin is satisfied that the child is
adoptable, it shall—

a prepare areport including information about his or her identity, adoptability,
background, socia environment, family history, medical history including that of
the child's family, and any specid needs of the child,

b give due consideration to the child’'s upbringing and to his or her ethnic,
religious and cultural background,

Cc ensurethat consents have been obtained in accordance with Article 4, and

d determine, on the basisin particular of the reports relating to the child and the
prospective adoptive parents, whether the envisaged placement is in the best
interests of the child.

2 It shdl transmit to the Central Authority of the receiving State its report on the
child, proof that the necessary consents have been obtained and the reasons for its
determination on the placement, taking care not to reved theidentity of the mother
and the father if, in the State of origin, these identities may not be disclosed.
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Article 17

Any decision in the State of origin that a child should be entrusted to prospective
adoptive parents may only be made if—

a the Central Authority of that State has ensured that the prospective adoptive
parents agree,

b theCentra Authority of thereceiving State has approved such decision, where
such approval isrequired by the law of that State or by the Central Authority of the
State of origin,

c the Centrd Authorities of both States have agreed that the adoption may
proceed, and

d it has been determined, in accordance with Article 5, that the prospective
adoptive parents are eligible and suited to adopt and that the child is or will be
authorised to enter and reside permanently in the receiving State.

Article 18

The Central Authorities of both States shall take all necessary steps to obtain
permission for the child to leave the State of origin and to enter and reside
permanently in the receiving State.

Article 19

1 Thetransfer of the child to the receiving State may only be carried out if the
requirements of Article 17 have been satisfied.

2 TheCentra Authoritiesof both States shall ensurethat thistransfer takesplace
in secure and appropriate circumstances and, if possble, in the company of the
adoptive or prospective adoptive parents.

3 If thetransfer of the child does not take place, thereportsreferred toin Articles
15 and 16 are to be sent back to the authorities who forwarded them.

Article 20

The Centra Authorities shall keep each other informed about the adoption process
and the measures taken to complete it, as well as about the progress of the
placement if a probationary period is required.
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Article 21

1 Where the adoption is to take place after the transfer of the child to the
receiving State and it appears to the Centra Authority of that State that the
continued placement of the child with the prospective adoptive parentsisnot in the
child’s best interests, such Central Authority shall take the measures necessary to
protect the child, in particular—

a to causethe child to be withdrawn from the prospective adoptive parents and
to arrange temporary care,

b in consultation with the Centra Authority of the State of origin, to arrange
without delay anew placement of the child with aview to adoption or, if thisisnot
gppropriate, to arrange dternative long-term care, an adoption shall not take place
until the Central Authority of the State of origin hasbeen duly informed concerning
the new prospective adoptive parents,

c asalast resort, to arrange the return of the child, if his or her interests so
require.
2 Having regard in particular to the age and degree of maturity of the child, he

or she shadl be consulted and, where appropriate, his or her consent obtained in
relation to measures to be taken under this Article.

Article 22

1 Thefunctionsof aCentrd Authority under this Chapter may be performed by
public authorities or by bodies accredited under Chapter 111, to the extent permitted
by the law of its State.

2 Any Contracting State may declareto the depositary of the Convention that the
functions of the Central Authority under Articles 15 to 21 may be performed in that
State, to the extent permitted by the law and subject to the supervision of the
competent authorities of that State, also by bodies or person who—

a meet the requirements of integrity, professona competence, experience and
accountability of that State, and

b arequdified by ther ethical standards and by training or experience to work
in the field of intercountry adoption.

3 A Contracting State which makes the declaration provided for in paragraph 2
shall keep the Permanent Bureau of the Hague Conference on Private International
Law informed of the names and addresses of these bodies and persons.
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4 Any Contracting State may declare to the depositary of the Convention that
adoptions of children habitualy resident in its territory may only take place if the
functions of the Centra Authoritiesare performed in accordance with paragraph 1.

5 Notwithstanding any declaration made under paragraph 2, the reports provide
for in Articles 15 and 16 shdll, in every case, be prepared under the responsibility
of the Central Authority or other authorities or bodiesin accordancewith paragraph
1.

CHAPTER V—RECOGNITION AND EFFECTS OF THE ADOPTION

Article 23

1 Anadoption certified by the competent authority of the State of the adoption
as having been made in accordance with the Convention shal be recognised by
operation of law in the other Contracting States. The certificate shall specify when
and by whom the agreements under Article 17, sub-paragraph c, were given.

2 Each Contracting State shdll, at the time of signature, ratification, acceptance,
gpprova or accession, notify the depositary of the Convention of the identity and
the functions of the authority or the authoritieswhich, in that State, are competent
to make the certification. It shall aso notify the depositary of any modification in
the designation of these authorities.

Article 24

The recognition of an adoption may be refused in a Contracting State only if the
adoption is manifestly contrary to its public policy, taking into account the best
interests of the child.

Article 25

Any Contracting State may declare to the depositary of the Convention that it will
not be bound under this Convention to recognise adoptions made in accordance
with an agreement concluded by application of Article 39, paragraph 2.

Article 26
1 Therecognition of an adoption includes recognition of—

a thelegd parent-child relationship between the child and his or her adoptive
parents,

b parenta responshbility of the adoptive parents for the child,
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c thetermination of apre-existing legal relationship between the child and hisor
her mother and father, if the adoption hasthis effect in the Contracting State where
it was made.

2 Inthe case of an adoption having the effect of terminating a pre-existing legal
parent-child relationship, the child shall enjoy in the receiving State, and in any
other Contracting State where the adoption is recognised, rights equivaent to those
resulting from adoptions having this effect in each such State.

3 The preceding paragraphs shall not prejudice the application of any provison
more favourable for the child, in force in the Contracting State which recognises
the adoption.

Article 27

1 Where an adoption granted in the State of origin does not have the effect of
terminating a pre-existing legal parent-child relationship, it may, in the receiving
State which recognises the adoption under the Convention, be converted into an
adoption having such an effect—

a if thelaw of the receiving State so permits, and

b if the consent referred to in Article 4, sub-paragraphs ¢ and d have been or are
given for the purpose of such an adoption.

2 Article 23 applies to the decision converting the adoption.

CHAPTER VI—GENERAL PROVISIONS

Article 28

The Convention does not affect any law of a State of origin which requiresthat the
adoption of a child habitually resident within that State take place in that State or
which prohibits the child’ s placement in, or transfer to, the receiving State prior to
adoption.

Article 29

There shal be no contact between the prospective adoptive parents and the child's
parents or any other person who has care of the child until the requirements of
Article 4, sub-paragraphs a to ¢, and Article 5, sub-paragraph a, have been met,
unless the adoption takes place within a family or unless the contact is in
compliance with the conditions established by the competent authority of the State
of origin.
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Article 30

1 Thecompetent Authorities of aContracting State shall ensure that information
held by them concerning thechild’ sorigin, in particular information concerning the
identity of his or her parents, as well as the medica history, is preserved.

2 They shall ensure that the child or his or her representative has access to such
information, under appropriate guidance, in so far asis permitted by the law of that
State.

Article 31

Without prejudice to Article 30, persona data gathered or transmitted under the
Convention, especialy datareferredtoin Articles 15 and 16, shall be used only for
the purposes for which they were gathered or transmitted.

Article 32

1 Nooneshdl deriveimproper financia or other gain from an activity related to
an intercountry adoption.

2 Only costs and expenses, including reasonable professional fees of person
involved in the adoption, may be charged or paid.

3 Thedirectors, administrators and employees of bodiesinvolved in an adoption
shall not receive remuneration which is unreasonably high in relation to services
rendered.

Article 33

A competent authority which finds that any provision of the Convention has not
been respected or that there is a serious risk that it may not be respected, shall
immediately inform the Central Authority of its State. This Centra Authority shall
be responsible for ensuring that appropriate measures are taken.

Article 34

If the competent authority of the State of destination of adocument so requests, a
trandation certified as being in conformity with the original must be furnished.
Unless otherwise provided, the costs of such trandation are to be borne by the
prospective adoptive parents.

Page 135



Adoption Act 2000 No 75

Schedule 1 Convention on Protection of Children and Cooperation in Respect of
Intercountry Adoption

Article 35

The competent authorities of the Contracting States shall act expeditioudly in the
process of adoption.

Article 36

In relation to a State which hastwo or more systems of law with regard to adoption
applicable in different territoria units—

a any referenceto habitud resdencein that State shall be construed asreferring
to habitua residencein aterritoria unit of that State,

b any referenceto thelaw of that State shall be construed as referring to the law
in force in the relevant territorial unit,

c any reference to the competent authorities or to be public authorities of that
State shal be construed as referring to those authorised to act in the relevant
territoria unit,

d any reference to the accredited bodies of that State shall be construed as
referring to bodies accredited in the relevant territoria unit.

Article 37

In relation to a State which with regard to adoption hastwo or more systems of law
gpplicable to different categories of person, any reference to the law of that State
shdll be construed asreferring to the legal system specified by thelaw of that State.

Article 38

A State within which different territorid units have their own rules of law in
respect of adoption shall not be bound to apply the Convention where a State with
aunified system of law would not be bound to do so.

Article 39

1 The Convention does not affect any international instrument to which
Contracting States are Parties and which contains provisions on matters governed
by the Convention, unless a contrary declaration is made by the States Parties to
such instrument.

2 Any Contracting State may enter into agreements with one or more other
Contracting States, with aview to improving the application of the Convention in
their mutud relations. These agreements may derogate only from the provisions of
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Articles 14 to 16 and 18to 21. The Stateswhich have concluded such an agreement
shdll transmit a copy to the depositary of the Convention.

Article 40
No reservation to the Convention shall be permitted.

Article 41

The Convention shal apply in every case where an application pursuant to Article
14 has been received after the Convention has entered into force in the receiving
State and the State of origin.

Article 42

The Secretary Genera of the Hague Conference on Private Internationa Law shall
at regular intervals convene a Specia Commission in order to review the practical
operation of the Convention.

CHAPTER VII—HINAL CLAUSES

Article 43

1 TheConvention shal be open for signature by the Stateswhich were Members
of theHague Conferenceon Private International Law at thetime of its Seventeenth
Session and by the other States which participated in that Session.

2 It shdl be ratified, accepted or approved and the instruments of ratification,
acceptance or gpproval shdl be deposited with the Ministry of Foreign Affairs of
the Kingdom of the Netherlands, depositary of the Convention.

Article 44

1 Any other State may accede to the Convention after it has entered into forcein
accordance with Article 46, paragraph 1.

2 Theinstrument of accession shal be deposited with the depositary.

3 Such accession shall have effect only as regards the relations between the
acceding State and those Contracting States which have not raised an objection to
its accession in the six months after the receipt of the notification referred to in
sub-paragraph b of Article48. Such an objection may aso beraised by States at the
time when they ratify, accept or approve the Convention after an accesson. Any
such objection shall be notified to the depositary.
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Article 45

1 If aState hastwo or moreterritoria unitsin which different systemsof law are
gpplicable in relation to matter dedlt with in the Convention, it may at the time of
signature, ratification, acceptance, approva or accesson declare that this
Convention shall extend to al its territoria units or only to one or more of them
and may modify this declaration by submitting another declaration at any time.

2 Anysuchdeclarationshal benotified tothedepositary and shall stateexpresdy
the territoria units to which the Convention applies.

3 If aState makes no declaration under this Article, the Convention isto extend
to dl territoria units of that State.

Article 46

1 The Convention shdl enter into force on the first day of the month following
the expiration of three months after the deposit of the third instrument of
retification, acceptance or approva referred to in Article 43.

2 Thereafter the Convention shall enter into force—

a for each Stateratifying, accepting or approving it subsequently, or acceding to
it, on the first day of the month following the expiration of three months after the
deposit of its instrument of ratification, acceptance, approva or accession,

b for aterritoria unit to which the Convention has been extended in conformity
with Article 45, on the first day of the month following the expiration of three
months after the notification referred to in that Article.

Article 47

1 A State Party to the Convention may denounce it by a notification in writing
addressed to the depositary.

2 The denunciation takes effect on the first day of the month following the
expirations of twelve months after the notification is received by the depositary.
Where a longer period for the denunciation to take effect is specified in the
notification, the denunciation takes effect upon the expiration of such longer period
after the notification is received by the depositary.
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Article 48

Thedepositary shall notify the States M embers of the Hague Conferenceon Private
International Law, the other States which participated in the Seventeenth Session
and the States which have acceded in accordance with Article 44, of the
following—

a thesignatures, ratifications, acceptancesand approvasreferredtoin Article43,
b theaccessions and objections raised to accessions referred to in Article 44,

c thedate on which the Convention entersinto force in accordance with Article
46,

d thedeclarations and designations referred to in Articles 22, 23, 25 and 45,

e theagreements referred to in Article 39,

f  thedenunciations referred to in Article 47.

In whereof the undersigned, being duly authorised thereto, have signed this
Convention.

Done a The Hague, on the twenty-ninth day of May 1993, in the English and
French languages, both texts being equaly authentic, in asingle copy which shal
be deposited in the archives of the Government of the Kingdom of the
Netherlands, and of which a certified copy shal be sent, through diplomatic
channels, to each of the States Members of the Hague Conference on Private
International Law at the date of its Seventeenth Session and to each of the other
States which participated in that Session.
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Note.

On the introduction of the Bill for this Act into Parliament, Schedule 2 to the Family Law (Hague
Convention on Intercountry Adoption) Regulations 1998 listed the following as Convention

countries:

Andorra

Austria

Brazil

Burkina Faso

Canada (extending only to the provinces
Alberta, British Columbia, Manitoba, New
Brunswick, Prince Edward Island,
Saskatchewan and the Yukon Territory)
Republic of Burundi

Chile

Colombia

Costa Rica

Cyprus

Denmark

Ecuador

Republic of El Salvador

Finland

France

Georgia

Israel

Republic of Lithuania
Republic of Mauritius
Mexico

Republic of Moldova
The Netherlands
New Zealand
Norway

Republic of Paraguay
Peru

Philippines

Poland

Romania

Spain

Sri Lanka

Sweden

Venezuela
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Schedule 2 Amendment of other laws

(Section 211)

2.1 Births, Deaths and Marriages Registration Act 1995 No 62

[1] Section 23 Duty to register adoptions

Omit the definition of State adoption order from section 23 (3).
Insert instead:

State adoption order means an adoption order or order under
section 117 (Declaration of validity of foreign adoptions) under
the Adoption Act 2000.

[2] Section 24
Omit the section. Insert instead:

24 How adoptions are registered

(1) The Regigtrar is to register an adoption or discharge of an
adoption by registering the record of the adoption or discharge
sent to the Registrar under Chapter 7 of the Adoption Act 2000.

(2) The Regidtrar registers the record by making an entry about it
in the Register including the information required by the
regulations.

(3) If the record relates to a person in relation to whom such a
record has previoudy been registered under this Act, the
Regigtrar is aso to note a reference to the later record in the
entry in the Register relating to the previous record.
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[3] Section 24A

Insert after section 24:

24A  Registration of deceased person’s former intention to adopt

)

@

©)

The adoptive parent of a person in relation to whom arecord
is registered under this Part may apply to the Regidtrar, in a
form approved by the Registrar, for registration of theintention
of adeceased person before hisor her death to adopt the person
jointly with the adoptive parent.

The Regidtrar registers an intention of a deceased person to
adopt by making an entry about the intention to adopt in the
Register including the information required by the regulations.

An application to the Registrar under this section mugt, if the
Registrar requires verification of the information contained in
the application, be accompanied by a statutory declaration
obtained from the Director-General of the Department of
Community Servicesor an appropriate principal officer (within
the meaning of the Adoption Act 2000) verifying the
information contai ned in the application and any other evidence
that the Registrar may require.

[4] Section 25 Adoption record to be noted in birth registration

Omit “section 61 or 63 of the Adoption of Children Act 1965” from section

25 (2).

Insert instead “section 130 or 132 of the Adoption Act 2000”.

[5] Section 49 Issue of certificate

Insert after section 49 (3):

(4)

If requested to do so by an applicant, the Registrar must issue
a dngle cetificate (an adopted person’s birth record)
certifying particulars contained in an entry relating to the birth
of a person and particulars relating to a record sent to the
Registrar under section 130 or 132 of the Adoption Act 2000
(or amemorandum under theformer Acts) and registered under
this Act.
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[6]

[7]

2.2

2.3

[1]

(5) The Registra—General must not issue a certificate under
subsection (4) unless:

(@ the cetificate relates to a person who is 18 or more
years of age, or

(b)  the Director-Genera of the Department of Community
Services has consented to its issue.

Note. The power of the Registrar to issue such a certificate is also
subject to the provisions of Chapter 8 of the Adoption Act 2000.

Section 52 Access to information to be given in accordance with
Adoption Act 2000

Omit“ Adoption Information Act 1990 . Insertinstead “ Adoption Act 2000”.

Section 52, note

Omit “ Adoption Information Act 1990 . Insertinstead “ Adoption Act 2000”.

Births, Deaths and Marriages Registration Regulation 1996

Clause 7 Registration of adoptions

Insert at the end of the clause:

(2) For the purposes of section 24A of the Act (Registration of
deceased person’s former intention to adopt), the following

particulars are required:
@ the full name and last residentid address of the
deceased person,

(b)  thedate and place of death of the deceased person.

Freedom of Information Act 1989 No 5

Schedule 1 Exempt documents

Omit “Adoption of Children Act 1965” from clause 20 (a).
Insert instead “ Adoption Act 2000”.
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[2] Schedule 1, clause 20 (c)

Omit “Adoption of Children Act 1965”.
Insert instead “ Adoption Act 2000”.

2.4 Privacy and Personal Information Protection Act 1998 No 133

Section 4 Definition of “personal information”

Insert after section 4 (3) (j):

(& information about an individua that is obtained about
an individua under Chapter 8 (Adoption information)
of the Adoption Act 2000,

2.5 Status of Children Act 1996 No 76

[1] Section 4 Application of Act

Omit “sections 35 and 36 of the Adoption of Children Act 1965” from
section 4 (2).
Insert instead “ sections 95-99 of the Adoption Act 2000”.

[2] Section 8 Rights of exnuptial children and their relatives on intestacy

Omit “Adoption of Children Act 1965 or under an adoption recognised in
the State under Part 5” from section 8 (4).

Insert instead “ Adoption Act 2000 or under an adoption recognised in the
State under Chapter 5”.

[3] Sections 11 and 12

Omit “section 46 (recognition of foreign adoptions) of the Adoption of
Children Act 1965” wherever occurring.

Insert ingtead “Chapter 5 (Recognition of adoptions) of the Adoption Act
2000".
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2.6 Youth and Community Services Act 1973 No 90

Section 3 Definitions

Omit “Adoption of Children Act 1965” from the definition of relative.
Insert instead “ Adoption Act 2000”.
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Schedule 3 Savings, transitional and other provisions

(Section 212)

Part 1 Preliminary

1 Savings and transitional regulations

(1) The regulations may contain provisions of a savings or transitiona
nature consequent on the enactment of the following Acts:

this Act

(2) Any such provison may, if the regulations so provide, take effect on
the date of assent to the Act concerned or alater date.

(3) To the extent to which any such provision takes effect on a date that
is earlier than the date of its publication in the Gazette, the provision
does not operate so as:

(@  todffect, in amanner prgudicia to any person (other than the
State or an authority of the State), the rights of that person
existing before the date of its publication, or

(b)  toimpose liabilities on any person (other than the State or an
authority of the State) in respect of anything done or omitted to
be done before the date of its publication.

Part 2 Provisions consequent on the enactment of this
Act

2 Definitions
In this Part:

repealed adoption Act meansthe Adoption of Children Act 1965 asin
force immediately before its repeal by this Act.

repealed information Act means the Adoption Information Act 1990
asin force immediately before its reped by this Act.
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3 Saving of existing private adoption agencies

1)

2
3)

An exigting agency istaken, for 12 months after an accreditation order
made by the Director-Genera is published in the Gazette (or after such
later date as is specified in the order), to have been accredited as an
adoption agency under this Act.

An agency referred to in subclause (1) may provide the adoption

services specified in the order.

Inthis clause:

accreditation order means an order specifying:

(@ the adoption services provided by an existing agency
immediately beforetherepeal of the repea ed adoption Act, and

(b) any other adoption services that may be provided by the
agency.

existing agency means a charitable organisation approved asaprivate

adoption agency under the repealed adoption Act immediately before
itsreped by this Act.

4 Saving of orders for adoption and interim orders

Except to the extent (if any) otherwise provided by the regulations or
this Schedule, an adoption order or interim order made under the
repeded adoption Act and in force immediately before the reped of
that Act continues in force under this Act as if the order was made
under this Act and the parties to the adoption were parties to an
adoption under this Act.

5 Dispositions of property

In relation to a disposition of property by will or otherwise by any
person who died before the commencement of this clause or to a
devolution of property arising on the death of any person who in
respect of that property died intestate before that commencement, an
adoption order made under this Act has the same effect as if made
under repealed adoption Act.

6 Saving of consents

A valid consent to the adoption of a child given under the repealed
adoption Act and that had not, immediately before the reped of that
Act, been revoked is taken to be a consent given in accordance with
this Act.
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10

11

12

Applications for orders

An agpplication for an adoption order pending before the
commencement of this clauseisto continue to be dedt with under the
reped ed adoption Act, despite the repedl of that Act.

Child placed for adoption

If immediately before the commencement of this clause a child was
placed with a view to adoption by a prospective adoptive parent or
parents, an application to adopt the child by that parent or those parents
isto continueto be dealt with under the repealed adoption Act, despite

its reped.

Saving of Advance Notice Register and Reunion and Information
Register

The Advance Notice Register and Reunion and Information Register
established under the repedled information Act is to form part of the
Advance Notice Register and Reunion and Information Register
established under this Act.

Saving of regulations

The regulations made under the repeded adoption Act or repeaed
information Act and in force immediately before the commencement
of thisclause are, until repealed, replaced or amended by Regulations
under this Act, to continuein force and to be taken to have been made
under this Act.

Saving of contact vetoes

A contact veto that is entered in the Contact Veto Register under the
repeded information Act immediately before its reped by thisAct is
taken to be a contact veto entered in the Contact VVeto Register under
thisAct.

References to repealed Acts

In any other Act or instrument, a reference to the repealed adoption
Act or the repealed information Act extends to a reference to the
corresponding provision of this Act.
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Aboriginal—see section 4.
Aboriginal adoption consultative organisation—see section 195.

Aboriginal child placement principles meansthe principles set out in
section 35.

accreditation notice means notice given under section 15.

accredited adoption agency means an organisation for the time being
accredited to provide adoption services under Chapter 3.

adopted brother or sister of an adopted person means another adopted
person who has or had a least one parent (whether biologica or
adoptive) who is or was a birth parent of the adopted person.

adopted person means a person:

(@  an order for whose adoption was made under a former Act
before the commencement of section 95 of this Act, or

(b) whose adoption in another State or in a country outside
Austraia was recognised under the Adoption of Children Act
1965 as having the same effect asif an order for adoption had
been made under that Act, or

(c)  anorder for whose adoption was made under this Act, or

(d)  whoseadoptioninanother Stateisrecognised under thisAct as
having the same effect as if an order for adoption had been
made under this Act, or

(¢ whose adoption in, or in a country outsde, Austrdia is
recognised and effective for the laws of this State under alaw
of this State or the Commonwedlth.

adopted person’s birth record means a record certifying both
particulars relating to the birth of a person and particulars relating to
the adoption of a person as referred to in section 49 (4) of the Births,
Deaths and Marriages Registration Act 1995.

adoption compliance certificate:

(@ inDivison 2 of Part 2 of Chapter 5—meansacertificateissued
in accordance with article 23 of the Convention, and

(b)  inDivison 3 of Part 2 of Chapter 5—meansadocument issued
inaccordance with the Commonwedlth Bilatera Arrangements
Regulations.
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adoption information meansabirth certificate, adopted person’ shirth
record or prescribed information.

adoption order means an order for adoption of a child made or
recognised under this Act or aformer Act.

adoption plan means an adoption plan agreed to by two or more of the
parties to an adoption under Part 4 of Chapter 4.

adoption principles means the principles set out in sections 8 and 9.
adoption service means:

(@  arangementsfor or towards or with a view to the adoption of
achild (whether citizen or non-citizen), or

(b)  negotiationsfor or towards or with aview to the adoption of a
child (whether citizen or non-citizen), or

(¢ aranging or assisting in the transfer of the care and custody of
achild (whether citizen or non-citizen), or

(d)  arangements for the provision of post-adoption information
and for contact between adult parties to an adoption.

adoptive parent means a person who becomes the parent of an
adopted person by adoption.

advance notice registration means an advance notice request
registered under Chapter 8 and in force.

advance noticerequest means an advance notice request lodged under
Chapter 8.

amended birth certificate, in relation to an adopted person, means a
certificate certifying the particulars relaing to the birth of the person
based on the registered record relating to the adoption of the person
kept under the Births, Deaths and Marriages Registration Act 1995.

amicus curiae—see the note to section 124.

appropriate principal officer, in relation to an adoption, means the
principal officer of the accredited adoption agency concerned with the
adoption.

birth parent, in or in relation to Chapter 8, means a biological parent
of an adopted person.

Central Authority means a person or office designated for a
Convention country under article 6 of the Convention.
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charitable organisation means:

(@  anon-profit organisation carried on primarily or principaly for
religious, charitable, benevolent or philanthropic purposes, or

(b)  ahospita (other than astatutory health corporation or affiliated
health organisation within the meaning of the Health Services
Act 1997) carried on by an organisation otherwise than for the
purpose of trading or pecuniary profit or gain to its members,
or

()  anorganisation or association that holdsan authority under Part
2 of the Charitable Fundraising Act 1991, or

(d)  any other organisation or organisation of a class prescribed by
the regulations for the purposes of this definition.

child means:
(@  apersonwho islessthan 18 years of age, or

(b) aperson who is 18 or more years of age and in relation to
whom an adoption is sought or has been made.

Commonwealth Bilateral Arrangements Regulations means the
Family Law (Bilateral Arrangements—ntercountry Adoption)
Regulations 1998 of the Commonwealth.

Commonwealth Convention Regulations means the Family Law
(Hague Convention on I nter country Adoption) Regul ations 1998 of the
Commonweal th.

competent authority means.

(@  foraprescribed overseasjurisdiction—aperson, body or office
in the jurisdiction responsible for approving the adoption of
children, and

(b)  for New South Waes—the Director-General.

contact veto means a veto against contact registered under Chapter 8
and in force.

Convention means the Convention on Protection of Children and
Cooperation in Respect of Intercountry Adoption signed at the Hague
on 29 May 1993 and a copy of the English text of which as contained
in the Commonwedth Convention Regulations is set out in
Schedule 1.

Convention country has the meaning given by regulation 4 of the
Commonwedth Convention Regulations.
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counsellor—see section 57.
couple means a man and a woman who:

@
()

are married, or
have a de facto relationship.

Court means the Supreme Court of New South Wales.

de facto relationship means the relationship between a man and a
woman who live together as husbhand and wife on a bona fide
domestic basis dthough not married to one another.

decision, in relation to the adoption of a child, includes a decision
concerning the following:

@
()
©
()

the assessment of the suitability of aperson or personsto adopt
achild,

the arrangementsfor or in relation to the alocation of achild to
aperson or persons who will adopt the child,

the transfer of the care and custody of a child to a person or
persons willing to adopt the child,

the giving of consent to the adoption of a child of whom the
decision maker has guardianship or other parental
responsibility.

decision maker, in relation to adecision about the adoption of achild,
means the Court, the Director-General, an accredited adoption agency
or aprincipa officer of an accredited adoption agency.

Department means the Department of Community Services.
designated person means:

@
()

(©

(d)

in relation to the Department of Community Services—the
Director-General, or

in relation to a hospital controlled, or hedlth service provided,
by an area health service within the meaning of the Health
Services Act 1997—the chief executive officer of the service,
or

in relation to a statutory health corporation or affiliated health
organisation within the meaning of the Health Services Act
1997—the chief executive officer of the corporation or
organisation, or

in relation to the Department of Health—the Director-General
of the Department, or
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(¢ in reation to an accredited adoption agency—the principa
officer of the accredited adoption agency, or

()  in reation to a private hospitd (within the meaning of the
Private Hospitals and Day Procedure Centres Act 1988)—the
licensee of the private hospital, or

(9 inreation to the Office of the Registrar—the Registrar, or

(h) inrelationto any other institution, body or person prescribed as
an information source for the purposes of this Act—the person
prescribed as the designated person for that institution, body or
person,

and includes a person to whom a function has been duly delegated by
thedesi gnated person and aperson authorised by the designated person
in accordance with the guidelines prescribed by the regulations.

Director-General means the Director-General of the Department of
Community Services.

discharge order means an order for the discharge of an adoption
order.

disposition of property includes the grant or exercise of a power of
appointment in respect of property.

exercise afunction includes perform a duty.

former Act means.

(@  theChild Welfare Act 1923 and the Child Welfare Act 1939 or
either of those Acts, or

(b)  the Adoption of Children Act 1965, or
()  the Adoption Information Act 1990.
foster parent means any person who:

(@  hasthedaily careand control of achild under out-of-home care
arrangements made under the Children and Young Persons
(Care and Protection) Act 1998, or

(b)  hasthedaily care and parentd responsibility for the child under
the Family Law Act 1975 of the Commonweslth.

function includes a power, authority or duty.
general consent is defined in section 53.
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guardian of achild includes:

@
()

(©

a person having the custody of the child under a court order,
and

aperson who is or is taken to be the guardian of achild, to the
exclusion of, or in addition to, any parent or other guardian,
under alaw of the Commonwesdlth or of another State, and

a person acting on behalf of a person with a disability in
accordancewith adirection of the Guardianship Tribuna under
Part 4A of the Guardianship Act 1987.

guardian ad litem—see sections 123 (3) and 124 (3) for the functions
of such aguardian.

hospital means:

@
(b)
(©

a public hospital under the control of an area hedth service
within the meaning of the Health Services Act 1997, or

a statutory hedlth corporation or affiliated health organisation
within the meaning of the Health Services Act 1997, or

a private hospital within the meaning of the Private Hospitals
and Day Procedure Centres Act 1988.

information source means:

@
()
©
()
©
(f)
@

the Department of Community Services, or
the Department of Health, or

an accredited adoption agency, or
ahospitd, or

the Office of the Regigtrar, or

the Supreme Court, or

any other inditution, body or person prescribed as an
information source for the purposes of this Act.

intercountry adopted person means a non-citizen child adopted from
acountry outside Australia by a person resident or domiciled in New
South Wales.

intercountry adoption means the adoption by a person resident or
domiciled in New South Wales of a non-citizen child from a country
outside Austrdia

interim order means an order under Part 8 of Chapter 4.
lawyer means lega practitioner.
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married means.
(@  amanand woman who are actually married, or

(b) an Aborigina or Torres Strait Iander man and woman who
are living together in a relationship that is recognised as a
marriage according to the traditions of an Aborigina
community or Aboriginal or Torres Strait ISlander group to
which they belong.

nominated officer means the Registrar of the Equity Division of the
Court and includes any other officer of the Court specified by rules of
Court as the nominated officer for the purposes of this Act.

non-citizen child has the same meaning as in the Immigration
(Guardianship of Children) Act 1946 of the Commonweslth.

original birth certificate, in relation to an adopted person, means.

(@  if the person’s birth is registered under the Births, Deaths and
Marriages Registration Act 1995—a certificate certifying the
particulars relating to the birth of the person registered under
section 17 of that Act, or

(b) if the person’shirth is not so registered—a copy of any similar
document relating to the adopted person identifying the birth
parents of the person and contained in records relaing to the
adoption of the person that are held by an information source.

parental responsibility, in relation to a child, means dl the duties,
powers, responsibilities and authority which, by law, parents havein
relation to children.

parties to an adoption means the following:

(@  thechild,

(b)  birth parent or birth parents who have consented to the child's
adoption,

()  personor persons selected to bethe prospective adoptive parent
of the child,

(d)  the Director-Generd,
()  theappropriate principal officer.
prescribed information has the meaning given by section 133.
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prescribed overseas jurisdiction means an oversess jurisdiction
mentioned in Schedule 1 to the Commonwedth Bilateral
Arrangements Regulations.

Note. On introduction of the Bill for this Act into Parliament, Schedule 1 referred
to the People’s Republic of China.

principal officer means person specified asthe principa officer of an
accredited adoption agency under section 19.

prohibited adoption advertising is defined in section 176.

record means any document or other source of information compiled,
recorded or stored in written form or on film, or by electronic process,
or in any other manner or by any other means.

Registrar means the Registrar of Births, Deaths and Marriages.

relativemeansagrandparent, son, daughter, grandchild, brother, sister,
uncle or aunt of a person:

(@  whether thereationship is of the whole blood or half blood or
by marriage, and

(b)  whether or not the relationship depends on the adoption of a
person.

revocation period means the period within which consent to an
adoption may be revoked under section 73 (2).

Separater epresentative—see section 122 (7) for some of thefunctions
of a separate representative.

sibling of an adopted person means a brother or sister of the person,
whether the relationship is of the whole blood or haf blood.

specific consent is defined in section 53.
Spouse of a person means.
(@  aperson to whom the personis married, or

(b) aperson of the opposite sex with whom the person has a de
facto relationship of at least 3 years duration.

Note. Married is defined elsewhere in this Dictionary.
State includes a Territory.

step parent means, in relation to a particular person, another person
who:

(@ isnotabirth parent or adoptive parent of the particular person,
and
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(b) ismarried to the particular person’s birth parent or adoptive
parent or has had a de facto relationship of 3 or more years
duration with the birth parent or adoptive parent.

Note. Married is defined elsewhere in this Dictionary.
Torres Strait | dander—see section 4.

Torres Strait |dander adoption consultative organisation means an
organisation approved asaTorres Strait [ ander adoption consultative
organisation under section 196.

Torres Strait Idander child placement principles means the
principles set out in section 39.

[Minister's second reading speech made in—
Legislative Assembly on 21 June 2000
Legislative Council on 5 September 2000]
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