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CONVEYANCING, TRUSTEE AND
PROBATE (AMENDMENT) ACT.

Act No. 30, 1938,

An Act to make certain provisions with respect to george vi.
trusts for charitable purposes; to amend in No- 30, 1938
certain respects the law relating to trustees
and trust property; to amend in certain
respects the law relating to executors and
administrators; to validate certain matters;
for these and other purposes to amend the
Conveyancing Act, 1919-1932, the Trustee
Act, 1925, the Wills, Probate and Adminis-
tration Act, 1898-1932, the Public Trustee
Act, 1913-1936, the Real Property Act,

1900, and certain other Acts in certain
respects; and for purposes connected there-
with. [Assented to, 14th December, 1938.]

E it enacted by the King’s Most Excellent Majesty,
B by and with the advice and consent of the Legis-
lative Council and Legislative Assembly of New South
Wales in Parliament assembled, and by the authority of
the same, as follows :(—

PART I

PRELIMINARY.

1. (1) This Act may be cited as the ‘‘Conveyaneing, short title.
Trustee and Probate (Amendment) Act, 1938.”’ :

(2) This Act shall commence upon a day to be
appointed by the Governor and notified by proclamation
published in the Gazette.

(3) The Conveyancing Act, 1919-1932, as amended
by this Act, may be cited as the Conveyancing Act, 1919-

1938.
(4)
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No. 30, 1938. (4) The Trustee Act, 1925, as amended by subse-
quent Acts and by this Act, may be cited as the Trustee
Act, 1925-1938.

(6) The Wills, Probate and Administration Act,
1898-1932, as amended by this Act, may be cited as the
Wills, Probate and Administration Act, 1898-1938.

(6) The Public Trustee Act, 1913-1936, as amended
by this Act, may be cited as the Public Trustee Act, 1913-
1938.

(7) The Testator’s Family Maintenance and
Guardianship of Infants Act, 1916-1934, as amended by
this Act, may be cited as the Testator’s Family Mainten-
ance and Guardianship of Infants Act, 1916-1938.

Division 2. This Act is divided into Parts, as follows :—

into Parts.
PART I.—PRELIMINARY—sSS. 1, 2.

PART TI.—AMENDMENT oF CoNvEYANCING AcT, 1919~
1932—ss. 3, 4.

PART IIl.—AwmenpacexnT or Truster Act, 1925—
s. D

PART IV.—AMmexpmExT oF Wirrs, ProBaTE AND
ApmintsTraTioN Acr, 1898-1932—s. G.

PART V.—AmexoMmext oF Punnic Trucree AgT,
1913-1936—s. 7. '

PART VI—Axmexpmext or REan ProrerTy Acr,
1900—s. 8.

PART VIIL—AxexpMENT oF TEesraTor’s FamiLy

MAINTENANCE AND GUARPIANSHIP OF INFANTS ACT,
1916-1934—s. 9.

i ¥ PART
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PART IL

AmENDMENT oF CoNvEvANCING AcT, 1919-1932,
3. The Conveyancing Act, 1919-1932, is amended—

413

No. 30, 1838.

Amendment
of Acs No. ¢,
1919.

(a) by inserting in Part II, next after section 37¢, New Div. 9,‘

(h)

the following new Division :—

Division 6.—T'rusts for charitable purposes.

37p. (1) No trust shall be held to be invalid
by reason that some non-charitable and invalid
purpose as well as some charitable purpose is
or could be deemed to be included in any of the
purposes to or for which an application of the
trust funds or any part thereof is by such trust
directed or allowed.

(2) Any such trust shall be construed
and given effect to in the same manner in all
respects as if no application of the trust funds
or of any part thereof to or for any such non-
charitable and invalid purpose had been or
could be deemed to have been so directed or
allowed.

(3) This section shall not apply to any
trust declared before or to the will of any
testator dying before the commencement of the
Conveyancing, Trustee and Probate (Amend-
ment) Act, 1938.

by inserting in seetion two at the end of the
matter relating to Part IT the following words:—

Divisioxn 6.—T'rusts for charitable purposes
—s. 37,

4, The Conveyancing Act, 1919-1932, is further
amended—

(a)

by inserting next after subsection one of section
9Ga the following new subsection:—

(1a) For the purposes of this seetion the
expression ‘‘mortgagee’’ includes a mortgagee
who, pursuant to any power conferred by « trust
instrument or by law has purchased or otherwise
acquired the equity of redemption in the mort-

gaged property.
(b)

Part II1.

Inclusion of
non-charit-
able pur-
pose not to
invalidate
trust.

cf. Property
Law Act,
1928 (Viet.),
s. 131,

See. 2.
(Division
into Parts.)
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1919.

Sec. 804,
(Notice of
trusts
affecting
mortgage
debts.)
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(b) by inserting at the end of subsection sixtcen of

()

scction one hundred and six the following
proviso:—

Provided that, in any ecase where a trust
corporation has been appointed receiver pur-
suant to subsection (6a) of section one hundred
and fifteen of this Act, the delegation by that
trust corporation in its capacity of mortgagee
shall be sufficiently evidenced hy a statement in
the lease of the decision of that trust corpora-
tion to exercise the power conferred by this
subsection.

by inserting at the end of subsection cleven of
section cne hundred and seven the following
proviso:—

Provided that, in any case where a trust
corporation has been appointed receciver pur-
suant to subseection (6a) of scetion one hundred
and fifteen of this Aect, the delegation by that
trust corporation in its ecapacity of mortgagee
shall be sufficiently evidenced by a statement in
the deed or instrument of surrender of the
decision of that trust corporation to exercise the
power conferred by this subsection.

(d) (i) by omitting from subsection (6a) of section

one hundred and fifteen the words ¢“Where
a ftrust corporation being a mortgaged is
entitled to appoint a receiver under the
power in that hobalf conferrved by this Aect
or by the mortgage deed, or is in posses-
sion of the mortgaged property, such trust
corporation may appoint itself receiver,
and in that event’’ and by inserting in licu
thereof the words ‘“Where a mortgagee or
two or more co-mortgagees is or arc entitled
to appoint a receiver under the power in
that behalf conferred by this Aet or by
the mortgage decd, or is or are in possession
of the mortgaged property, and such mort-
gagee or one of such co-mortgagees is a
trust
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trust corporation, such mortgagee or co—No' ?2’_1938'
mortgagees may appoint such trust corpora-
tion receiver and in that event such trust
corporation’’;

(ii) by omitting from the proviso to the same
subsection the words ‘‘so appoints itself?’’
and by inserting in lieu thercof the words
“‘is so appointed’’;

(iii) Dby inserting in paragraph (d) of subsection
cight of the same section after the word
‘“‘interest’’ the words ‘‘due and wunpaid
and’’;

(iv) by inserting next after the same paragrapn
the following word and new paragraph :—

and
(¢) in or towards discharge of the prin-
cipal money due under the mortgage
if so directed in writing by the
mortgagee;
(v) by inserting in the same subsection after the
word ‘‘residue’’ the words ‘‘if any’’;
(vi) by inserting at the end of the same sub-
seetion the following provise:—

Provided that, in any case where a trust
corporation has been appointed receiver pur-
suant to subsection (6a) of this section, the
decision of such trust corporation to effect
tlie insurances mentioned in subsection seven
of this section or to apply moneys received
by it as receiver in payment of the costs
of executing necessary or proper repairs or
in or towards discharge of the principal
money duc under the mortgage shall, for
all purposes and on all occasions be deemed
to be the equivalent of a direction in writing
of that trust corporation in its capacity
of mortgagee, so to apply the mortgage
moneys:

Provided further that a direction by a
mortgagee to apply moneys received by a
receiver in or towards satisfaction of the
principal moneys or a decision of a frust

e corporation
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corporation so to apply moneys received by
it as receiver shall not be carried into effect
unless the mortgagee or trust corporation
at the date of such application is entitled
to exercise any power of sale contaired or
implied in the mortgage.

(e) by omitting paragraph (d) of subsection one of
seetion 151p and by inserting in lieu thereof the
following paragraph :—

(d) On such appointment—

(i) the personal representatives, as such,
shall be discharged from all further
liability in respect of such devise,
legacy, residue or share;

(ii) the rights to which the infant is
entitled in virtue of such devise,
legacy, residue or share shall be
restricted to the property which, by
tie operation of this section and
section nine of the Trustee Act, 1925-
1938, is vested in the trustees for the
infant and shall not extend to any
other property;

(iii) the devise, legacy, residue or share
may be retained in its existing condi-
tion or state of investment or may
be converted into money and such
money may be invested in any autho-
rised investment.

(f) (i) by omitting from subsection five of section
one hundred and fifty-three the word
(‘only’?;

(ii) by inserting in the same subsection after the
words ‘‘in the case of’’ the symbols and
letter ‘“(a)’’;

(iii) by inserting at the end of the same sub-
section the following word and new para-
graph:—

and
(b) grants of administration or orders to
collect made before the commencement of
this
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this Aect in respect of the estates of persons
dying on or after the fifteenth day of Decem-
ber, one thousand eight hundred and ninety
(being the day of the passing of the Probate
Act of 1890).

(g) by omitting from subsection two of section 157a
the words ‘‘vested in a trustee or personal repre-
sentative is resumed’’ and by inserting in lien
thereof the words ‘‘is acquired by resumption
from a trustee or personal representative.’’

PART IT11.
AMENDMENT oF TRUSTEE Act, 1925.

3. The Trustee Act, 1925, as amended by subsequent
Acts, is amended—

(a) (i) by inserting next after subsection three of
section nine the following new subseec-
tion :—

(34) In the case of any property subject
to the provisions of the Closer Settlement
Acts or the Mining Aect, 1906-1935, or the
Crown Lands Consolidation Act, 1913, or
any other Act relating to Crown lands, the
property shall not vest until either—

(a) the appropriate transfer is exe-
cuted and registered so that the
property is duly transferred; or

(b) an entry of the vesting is made in
the appropriate register kept
under the provisions of the Act to
which such property is subject.

Any such entry shall have the same effect
as if the property were duly transferred.
(ii) by omitting paragraph (b) of subsection
four of the same section;
(iii)

417
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(iii) by omitting from paragraph (c) of the same

subsection the words ‘‘paragraphs (a) and
(b) of this subsection’’ and by inserting in
lieu thereof the words ‘‘subsections three
and (3a) of this section.”

(L) (i) by omitting from subsecction two of section

ten the word ‘‘solely’’;

(ii) by inserting next after the same subsection

the following new subsections:—

(2a) Where, pursnant to subsection one
of section 75a of the Wills, Probate and
Administration Aect, 1898-1938, the Public
Trustee or a trustee company has been
appointed exceutor of a will in the place or
stead of a person by such will appointed
both executor and trustee thercof, and pro-
bate of such will has been granted to the
Public Trustee or the frustce company, as
the case may be, then, by virtue of such
grant and without further appointment, the
Public Trustee or the trustee company, as
the case may be, shall be deemed to be
appointed trustee of the will in the place ov
stead of such person.

(28) In any of the following cases, that
is to say—

(a) where the Supreme Court or a
Judge thereof, sitting in its
probate or equity jurisdiction,
appoints & trustee company
administrator in the place orv
stead of a person who, by the will,
was appointed both exeeutor and
trustee thercof; or

(b) where, pursuant to section cighteen
of the Public Trusteec Act, 1913-
1938, the court, upon the applica-
tion of any executor who was, by
the will, appointed both executor
and trustee thereof, by order,
transfers to the Public Trustee, for
administration, the estate of the
deceased person; or {e)
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(¢) where, pursuant to subsection two
of section 75a of the Wills, Probate
and Administration Act, 1898-1938,
an executor who was, by the will,
appointed both executor and trus-
tee thereof, by deed appoints the
Public Trustee or a trustee com-
pany to be executor or one of the
executors of the will

then the trustee company or the Public
Trustee, as the case may be, shall, by virtue
of suel appointment, order or deed, and
without further appointment, be deemed to
be appointed trustee or one of the trustecs
of the will, as the case may be.

{¢) (1) by omitting from paragraph (f) of subseec-
. tion two of section fourteen the words ““in

(i)

the Government Savings Bank of New
South Wales” and by inserting in lieu
thereof the.words ‘“in the Commonwealth
Savings Bank of Australia or in the Rurai
Bank of New South Wales or in any
bank or corporation prescribed by rules ot
conrt’’;

by inserting at the end of subsection eigh{
of the same section the following words

on mortgage of land of any other tenu;e
under the said Aets or the Closer Settlement
Acts which is or may be converted into
freehold whether subjeet to a rent to the
Crown or mnot or which is a lease iu
perpetuity.”’

() by omitting subsection one of section twenty and
by inserting in lieu thereof the following sub-
scetion :—

(1) Where any property is held by a trustec
by way of security and the trustee has power
under this Act or otherwise to invest on mort
gage and to vary investments, the trustec—

(a) may release part of the property from
the mortgage, whether any part of the
mortgage

419
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No. 30, 192, mortgage debt is repaid or not, pro-
vided that the unreleased part of the
property would, at the time, be a
proper investment in all respects for
the amount remaining unpaid;

(b) may, on a sale by the mortgagor of part
of the mortgaged property and on the
receipt by the trustee of the whole of
the purchase money thercof after de-
duction of the expenses of the sale,
release such part from the mortgage.

Bec. 22. (e) by inserting next after subsection two of section
(New shares twenty-two the following new subsection:—
ina 9 . .

eompany.) (24) In any case in which the preferen-

tial right in subsection one of this section
referred to is offered to him the trustee may in
any case in which the shares the subject-matter
of the right are subjeet to a special or reserve
liability, whether uvder tne provisions of section
one hundred and fifty-two of the Companies Act,
1936, or otherwise, in the event of the winding-
up of the company exercise the right and hold
the said shares as if they were part of his
original holding in the company.

Sec. 26. (f) by inserting next after subsection four of sec-
ﬁﬂ?ﬁf tion twenty-six the following new subsection :—
to sale.) (4a) A contravention of subsection four of

this section shall not invalidate or be deemed
to have invalidated any instrument intended to
affect or evidence the title to any land.

o g (g) (i) by omitting from paragraph (b) of subsec-
meat on sair tion three of section twenty-eight the word
of land.) “equal”;

(i) by omitting from the same paragraph the
words ‘“‘two years’’ and by inserting in lieu
thereof the words ‘‘three years’’;

(iii) by inserting at the end of the same para-
graph the words—

No instalment which is made payable
during the first three years from the date
of the contract of sale shall be of an amount

less
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less than five per centum of the purchase
money, and all instalments which are made
payable after the third year from the date
of the contract of sale shall be equal in
amount.

(L) by inserting next after scction thirty-two the

following new section:—

32a. A trustee unless expressly forbidden by
the instrument, if any, creating the trust, may,
in lieu of proceeding to forcclosure, purchase
the equity of redemption of land in New
South Wales the subjeet of a mortgage held by
the trustee under which default has been made
where the moneys expended in such purchase
arc subject to the same trusts as the
mortgage debt: Provided that in no case shall
the moneys paid by way of consideration for
such purchase exceed five per centum of the
amount due under the mortgage.

(i) by inserting next after the word ‘“foreclosure’’

in subsection five of section thirty-three the
words ‘‘or purchase of tlie equity of redemp-
tion.”’

(j) by inserting next after subsection one of sec-

tion thirty-eight the following new subsece-
tion :—

(1a) Where a trustee holds land in respect
of which moneys are due and payable for rates
or taxes or in respect of which the trustee is
under a statulory obligation to expend moneys
and the trustee has no moneys subject to the
same trusts as such land wherewith to pay such
rates or taxes or discharge such statutory
obligation the trustee shall have and shall be
deemed always to have had power to raise the
money required to make such payment or dis-
charge such obligation by sale or mortgage of
the whole or part of such land or by sale, con-
version, calling in or mortgage of all or any
part of the trust property for the time being
in possession held upon the same trusts as such

land. ‘
(k)
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No. 30, 1938. . . . . .
- {1} by inserting next after section thirty-nine the

1;'9";‘: - following new sections:—

Application 39a. (1) In any case in which a trustee is
of icome by “entitled whether severally or as a co-mortgagee
mortgagee in to a debt secured by a mortgage of land in trust

possessiva. as to the whole or part of such debt for per-

sons by way of succession, and such trustee is at
the commencement of the Conveyancing, Trustec
and Probate (Amendment) Aect, 1938, or at any
time after such commencement becomes mort-
eagee in posscssion of the mortgaged land, the
tiustee shall apply ihe net income of the mort-
gaged land reccived by him after such com-
inencement or aftcr Le becomes mortgagee in
possession, as the case may be, as follows,
namely—

(a) in discharge of all rents, taxes, rates
and oulgoings affecting the mortgaged
land;

(b) in payment of the premiums on any
insurances properly payable under the
mortgage instrument or under the
Conveyancing Act, 1919, and the costs
of executing necessary repairs;

(¢) i keeping down all annunal sums or
other payvments and the interest on all
prinecipal sumx having priority to the
mortgage in right whereof he is in
possession,.

Subject {o the rights of the mortgagor such
trustee shall hold the residue of the income so
received by him upon the trusts to which such
mortgage debt is subject.

(2) The rents, taxes, rates, ountgoings,
premiums, costs, annual sums, payments and
interest so to be discharged, kept down and paid
shall be those aceruing due—

(a) after the commencement of the Convey-
ancing, Trustee and Probate (Amend-
ment) Aet, 1938, where the trustec is in
possession of the mortgaged land at

. such commencement;

(b)
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(b) after the date of possession by the
trustee, where the entry into possession
is after the commencement of the Con-
veyancing, Trustee and Probatc
(Amendment) Act, 1938:

Provided that if at the commencement of the
Conveyancing, Trustee and Probate (Amend-
ment) Aect, 1938, or on the date of possesston by
the trustee, as the case may be, any rents, taxes,
rates, outgoings, annual sums, payments,
interest or premiums mentioned in paragraphs
(a), (b), or (c¢) cf subsection onc of this section
were or are due and unpaid, and such of those
rents, taxes, rates, outgoings, annual sums,
payments and premiums as are periodical pay-
ments, were payable wholly or in part in respect
of any period subscquent to such commenc -
ment or to such date of possession, as the case
may be, then such last-mentioned rents, taxes,
rates, outgoings, annual sums, pavments and
premiums shall, for the purpose of this seetion,
be considered as accruing from day to day and
shall be apportionable in respect of time accord-
ingly.

(3) On the recovery of the moneys
seeured by the mortgage whether in whole or in
part, and whether by repayment or on realisa-
tion of the sceurity or otherwise, such part of the
income applied by the trustee in the payments
specified in paragraphs (a), (b), and (e) of sub-
section onc of this section as would otherwise
have been payvable as interest to the person
entitled to the interest of the mortgage debt
shall as between the persons respectively
entitled to the income and corpus of the mort-
gage debt be deemed to be arrears of interest
and the amount received by the trustee shall Le
apportioned accordingly.

(4) Notwithstanding anything in this
section contained, the trustee may, if in the
administration of the trust he deems it necessary

50

N

C.
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so to do, apply income of the mortgaged pro-
perty received by him after the commencement
of the Conveyancing, Trustee and Probate
(Amendment) Act, 1938, in payment of any
rents, taxes, rates, outgoings, premiums, costs,
annual sums, payments and interest affecting the
mortgaged land other than those specified in sub-
section two of this section but the person entitled
to the interest on the mortgage debt shall be
entitled to recoupment out of the capital of the
mortgage debt of all payments made by the
trustee under the authority conferred by this
subsection.

398. In any ocase in which, prier to the eom-

" mencement of the Conveyancing, Trustee and

Probate (Amendment) Aect, 1938, a trustee was
entitled either severally or as a co-mortgagee to
a debt secured by a mortgage of land in {rust
as to the whole or part of such debt for
persons by way of succession and the
trustee, having entered into possession of the
mortgaged property, has, before such commence-
ment, applied or shall, after such commence-
ment apply bona fide the net income of the mort-
gaged property received by him before such
commencement in payment of any rents, rates,
taxes, insurance premiums, outgoings or annual
sums on the mortgaged property or of the in-
terest on prior incumbrances on the mortgaged
property, or in executing necessary repairs
thereto, then—

(a) the trustee shall not be liable for
breach of trust by reason of his having
so applied the income of the mortgaged
property and shall not be liable person-
ally to make any recoupment in respect
of any income so applied by him before
or after such commencement; and

(b) the person entitled to the income of the
morteage debt—

(i) shall not be entitled to any re-
coupment out of the capital of
the mortgage debt of any

moneys
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moucys payable to him as in- No. 30, 1936;
terest and so applied by the
trustee prior to the twenty-
sixth day of May, one thousand
nine hundred and thirty-three,
axeept such part of such moneys
as  were applied by the
trustee in payment of any rents,
rates, taxes, Iinsurance pre-
miums, outgoings or annual
sums acerued due prior to his
posscssion, but such mouvys,
except such last-mentioned part
(if any), shall as between the
persons respectively entitled to
the income and capital of the
mortgage debt be decmed to be
arrears of interest and the
amount of moneys secured by the
mortgage recovered by  the
trustee whether by repayment or
on realisation of the security or
otherwise shall be apportioned
accordingly;

{(i1) shall be entitled to recoupment
out of the capital of the mortgage
debt of any moneys payvable to
him as interest and so applied by
the trustee after the twenty-fifth
day of May, one thousand nine

' hundred and thirty-three.

(1) (i) by inserting in subsection one of secction See. 44.

forty-four after the words ‘‘such person’’ (Advance-
the words ‘‘or where such person is an in- ™2t g
fant, for the maintenance, education, ad-
vancement or benefit of such person’’;

(ii) by inserting at the end of the same sub-
section the following new subsection:—

(1a) The power conferred by this section
| to pay or apply any capital money subject .
to the trust for the maintenance or educa- ‘

tion of a person who is an infant shall not

© be exercised in any case where the trust

property
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property or the share thereof to which the
infant is entitled excceds two thousand
pounds.

(11) by omitting subsection eight of section forty-four
and by inserting in lieu thereof the following:—

(8) From and after the commencement of
the Conveyancing Trustee and Probate (Amend-
ment) Aet, 1938, this section shall apply to
trusts created before as well as after the com-
mencement of the lastmentioned Act.

(m) (i) by inserting in subsection two of section
forty-six immediately after the word
“extend’’ the words ‘‘and apply’’;

(ii) by inserting at the end of paragraph (b) of
subscection two of section forty-six the fol-
lowing new paragraph:—

(c) sctting apart a sum of money in or
towards the satisfaction of a legacy
share or interest;

(1ii) by inserting at the end of subsection four of
the same section the following words:
‘‘which may be dealt with or disposed of
freed from any such rights’’;

Aiv) by inserting next after subscction cight of
the same secction the following new subsee-
tion:—

(84) Notwithstanding anything contained
in paragraph (b) of subscction one or in
subscetion five or subsection seven of this
scction the consent of the annuitant shall not
be necessary in any case in which the trustee,
after having set apart a fund to answer the
annuity, which fund at the time of appro-
rriation would be sufficient, if it were in-
vested in Government securities of the
Commonwealth of Australia at par, to
provide an income excceding the annuity by
at least twenty per centum thercof, has
actually invested the fund in such securities.

(v)
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{v) by inserting in subsection twelve of the

same section before the word ‘‘disposition”’
the words ‘‘appropriation or’’;

(n) by inserting next after paragraph (a) of sub-
section one of section forty-nine the following
new paragraph:—

(o) (i)

(ii)

(aa) sever and apportion any blended trust
funds or property.

by inserting in subsection one of section

fifty-four after the words ‘‘two trustees’’

the words ‘‘or where there are two trustees

one of whom is the Public Trustec or a

trustee company’’;

by omitting from the same subsection the

words ‘‘but not on any one occasion for a
period exceeding three months’’;

(iii) by inserting in paragraph (a) of the same

subsection after the word ‘‘authority’’ the
words ‘‘or by the Public Trustee or a trus-
tee company if one of the trustees and so
named in that behalf in the authority’’;

(iv) by inserting in paragraph (b) of the same

subsection after the word ‘‘exchange’ the
words ‘‘or promissory note’’;

(v) by inserting at the end of the same para-

graph the words ‘‘or by the Public Trustee
or a trustee company if one of the trustees
and so named in that behalf in the authority,
or where the indorsement is for collection
and credit of any account of the trustees
with a bank, the indorsement thercon by
any one or more of the trustees named in
that behalf in the authority’’;

(vi) by inserting at the end of the same subsec-

tion the following proviso:—

Provided that the duration of any such
authority shall be limited to a period not
exceeding three months on any one oceasion,
cxcept where—

(1) the trustee or one of the trustecs
named in the authority is the
Public Trustee or a trustee com-
pany; or ‘ (i1)
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(ii) the authority is to inderse for
collietion and eredit of any account
ol the trustees with a bauk.

(p) by inserting next after section fiftyv-four the

following new section:—

ofa. (1) Where two or more persons in o
fiduciary position (other than trustees under a
will, settlement or like instrument) have deposi-
ted with a banker moneys which have been re-
ceived by them as such fiduciaries, it shall be
lawful for the banker, when so authorised by
such persons—

(a) to pay cheques drawn on the banker
by any one or more of them or any
agent authorised by them;

(b) to recognise as a valid endorsement
upon any bill of exchange or pro-
missory note payable to the order
of such persons an endorsement by
any onc or more of them or any agent
authorised by them.

(2) Where any person in a fiduciary
position (other than a trustee under a will,
scttlement or like instrument) has deposited
with a banker moneys which have been received
by him as such fiduciary, it shall be lawful for
the banker when so authorised by such person—

(a) to pay cheques drawn on the bankes
by any agent authorised by him;

(b) to recognise as a valid endorsement
on any bill of exchange or pro-
missory note payable to the order of
such person an endorsement by any
agent authorised by him.

(3) Nothing in this scection contained
shall aflect any liability of such persons or
person {o the persons towards whom they are or
be is in a fiduciary position.

o (q)
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(q) by inserting next after scction sixty-one the

following new section:—

61a. The legal representative or trustee of the
will of a deceased person who was registered as
the holder of shares not fully paid up in any
incorporated company may distribute the assets
of the estate of such deceased person as soon
as such legal representative or trustee has pro-
cured the registration of some other person as
the holder of the shares without reserving any
portion of the estate for the payment of any
calls made after the date of such registration
whether made by the company or its directors
or by its liquidators in a winding up, but noth-
ing herein contained shall affecet any right which
the company or its liquidator may have to follow
the assets of such deceased person into the
hands of any persons amongst whom the same
have been distributed or who have received the
same.
by omitting from subseetion five of section
sixty-four the words ‘“whether as trustee or as
delegate either one other trustee or the public
trustee or a trustee company’’ and by inserting
in licu thereof the words ‘‘the public trustee or
a trustee company or two persons whether as
trustee or as delegate’’;
by inserting next after scetion eighty-two the
follawine new section :-—

82a. (1) Where any leasehold or frechold
Jand is vested in a trustee for any infant or in
trust for any person in succession and in the
opinion of the trustee it is expedient in th-
interest of all persons beneficially interested in
the land to expend capital moneys subject to the
trust for any one or more of the purposes speei-
fied in paragraphs (a) to (f) both inclusive of
subsection one of section ecighty-two of this Aect
the trustee may, without the authority of the
Court, expend on all or any of such purposes
capital moneys subject to the trust not exceed-
ing in all five hundred pounds or one-third of
the value of the land whichever is the less.

(2)
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No. 30, 1938. (2) Where in the opinion of the trustee
it is expedient to exereise the power conferred
by subsection one of this section he may without
the authority of the Court exercise any of the
powers specified in subsection four of section
His cighty-two of this Act, and he shall throw upon
the respective interests of the persons bene-
ficially interested a proper proportion of the
mouneys so expended.

(3) Subsection cight of scction cighty-
fwo of this Act shall apply mutatis mutandis {o
any sale or mortgage made by a trustee in
exercise of the powers conferred by this section.

(4) This section applies to trusts ereated
cither before or after the commencement of the
Conveyaneing, Trustee and Probate (Amend-
ment) Act, 1938,

PART IV,
AMENDMEXNT OF WILLS, PROBATE AND ADMINISTRATION
Acr, 1898-1932.

Amendment G. The Wills, Probate and Administration Act, 1898-
of Act No.

233808 - 1932, is amended—

See. 31, (a) (i) by inserting in section thirty-one after the
(Ofﬁcitz}l word ““will”” the words ‘‘or such other
v S ot document as the Probate Judge shall
vartof approve’’;

will may lie
ovtained.) (i1) by inserting in the same section after the

words ‘‘grant of any’’ the words ““probaic
, or’’;

(b)
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(b) by inserting in subsection two of section 40a
after the words ‘‘deceased person’’ the words
‘‘and of the Real Property Act, 1900, relative to
a deceased proprietor’’;

{¢) (i) by omitting from subsection one of section

(ii)

(iii)

(iv)

(d) (i)

40p the words ‘‘under section 40c of this
Act”’;

by omitting from subsection three of the
same section the words ‘‘the person himself
or if he has died since the date of the grant
the executor or administrator to whom a
grant of probate or administration is made
consequent on the revocation or any other

.person’’ and by inserting in licu thereof the

werds ‘‘any person’’;

by inserting next after the same subsecction
the following new subsection »—

(34) No action shall lie against the
Registrar-General for loss, damage or depri-
vation suffered in consequence of the regis-
tration of a transfer or other dealing with
land under the provisions of the Real
Property Act, 1900, lawfully made by the
execcutor or administrator before the
revocation;

by inserting in subsection four of the same
section immediately before the words ‘‘the
person’’ the following words ‘‘In any case
where a grant of probate or administration
is revoked under section 40c¢ of this Act’’;

by omitting from subsection one of section
forty-two all words after the word “*by"
and by inserting in lieu thercof the words
““motion to the Court in such manner as
may be preseribed by rules of Court’’;
by omitting from subsection two of the
same section the words ‘‘in the Gazette and
in one Svdnev newspaper’’ and by inserting
in lieu thercof the words ‘‘in such news-
paper or newspapers as may be prescribed
by rules of Court’’;
(e)
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Ne. 30, 1958, (e) by omitting from section fifty the words ‘‘five
Bec. 50. hundred’’ wherever therein appearing and by

substituting therefor the words ‘“one thousand’’;

New s. 75, (f) by inserting next after section seventy-five the
following new section:—

Delegation. 75a. (1) Any person who has been appointed
executor of the will of a deceased person and
has not renounced or taken probate thereof
may by deed appoint the Public Trustee or a
trustee company to be executor of the will in his
place or stead and upon the registration and
filing by subsections eight and nine of this section
directed such will shall be construed and take
effect in all respects as if the name of the
appointee had been originally inserted in such
will as the executor or one of the executors
thereof in lien of the person in whose stead it
has been appointed.

(2) Any executor who has obtained pro-
bate or any administrator who has obtained let-
ters of administration notwithstanding that he
has acted in the administration of the deceased’s
estate and notwithstanding the existence of any
other executor or administrator may by deed
appoint the Public Trustee or a trustee company
to be executor or administrator in his place or

! stead or as co-executor or co-administrator with
him or with the continuing executors or admin-
istrators (including the appointor) as the case
may be and upon the registration and filing by
subsections eight and nine of this section directed
the estate of the deceased left unadministered
and all rights, powers and obligations in respect
thereof shall without any conveyance or other
assurance except as otherwise provided in this
section vest in the appointee as executor or
administrator as the case may be, either solely
or jointly with the appointor as the case may be,

. or, when the appointor is one of several executors
i or administrators then in the appointee and the
) continuing executors or administrators or in

the
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Ne. 30, 1938,

the appointor, the. appointee and the continuing
executors or administrators as the case may be,
as joint tenants:

Provided that where any portion of such
estate is—

N\ (a) subject to the provisions of the Real
Property Aect, 1900, such portion shall
not vest until either—

(i) the appropriate transfer is exe-
cuted and registered so that such
portion is duly transferred; or

(i1) an entry of the vesting is made
by the Registrar-General. Any
such entry shall have the same
effect as if the portion weve duly
transferred; or

(b) subject to the provisions of the Closer
Settlement Acts or the Mining Act,
1906-1935, or the Crown Lands Consoli-
dation Act, 1913, or any other Act re-
lating to Crown lands such portion shall
not vest until either—

(1) the appropriate transfer is exe-
cuted and registered so that cuch
portion is duly transferred; or

(ii) an entry of the vesting is made
in the appropriate register kept
under the provisions of the Act
to which such portion is subject.
Any such entry shall have the
same effect as if the portion were
duly transferred.

Until such transfer is so executed and registered
or such entry of the vesting is made, such execu-
tor or administrator shall in any case in which
he has appointed the appointee in his place or
stead not be discharged from the trusts in
respect of such portion of the estate. -

An executor or administrator who has
appointed the appointee in his place or stead
shall not (except as mentioned in the foregoing
proviso) be in any way liable in respect of

any
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any act or default in reference to such estate
subsequent to the registration and filing of such

- deed other than the act or default of himseif or

of persons other than himself for whose con-
duct he is in law responsible.

(3) No such appointment shall be made
under subsection one or subsection two of this
section if the testator has by his will directed or
intimated that the office of executor should not
be delegated or that the proposed appointee
should not act in the trusts of the will.

(4) Prior to making any appointment
under subsection one or subsection two of this
seetion the person proposing to make such ap-
pointment shall give twenty-cight days’ notice in
writing thereof to—

{a) the co-executor or co-administrator (if
any) of such person; and

(b) such of the persons entitled beneficially
under the will or in consequence of the
intestacy of the deceased person of whose
will or estate the person proposing to
make the appointment is executor or
administrator, as are ordinarily resident
in the Commonwealth of Australia and
of the full age of twenty-one vears:

Provided that the Court may, on the

application of the person proposing to
make the appointment, direct that service
of any notice required by this paragraph
bz dispensed with.

(5) Any person who is or who ought to
be served or who if he were ordinarily resident
in the Commonwealth ought to be served with
the notice required by subsection four of this
section (whether or not the Court has direeted
that service of notice on such person be dis-
pensed with) may at any time prior to the
expiration of the said period of twenty-cight
days lodge with the Registrar a notice in the
form prescribed that he objects to such appoint-
ment being made and serve a copy of such notice

on
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(g)

on the person proposing to make the appoint-
ment mentioned in subsection one or subsection
two of this section.

(6) In the event of any such notice of
objection being filed and a copy thereof served as
aforesaid—

(a) the person proposing to make an appoint-
ment under subsection one of this section
shall not make such appointment unless
the Court, on application made by him,
directs that the appointment be made;
notice of such application shall be served
on such persons as the Court may direct
or as may be preseribed;

(b) the person proposing to make an appoint-
ment under subsection tvo of this section
shall not make such appointment undcr
that subsecction,

(7) In the case of the appointment of a
trustec company the capital both paid and un-
raid and all other assets of the company and the
manager, assistant manager and directors znd
their respective estates shall be liable for the
duc administration of the estates of which the
company shall be so appointed executor or ad-
niinistrator.

(8) Any such deed as is referred to in
subscetion two of this sceetion shall be registeredl
in the office of the Registrar-General in the
manner and on payment of the fees preseribed
by regulation under the Conveyancing Act,
1919-1938.

' (9) A duly verified copy of any such
deed as is referred to in subsection one or in
subsection two of this section shall be filed in
tlie office of the Registrar of Probates.

(10) I'or the purposes of this scetion the
words ‘‘trustee company’’ shall have the same
meaning as in the Trustee Aet, 1925,
by inserting in subsectign one of section eighty-
five immediately before the word ‘‘pass’’ the
words ‘‘fle or file and’’;

(h)

435
No. 30, 1938.

See. 85.

(Executor or
administrator
to pass
acoounts.)



436

No. 30, 1938.

See, 86.

(Executors,
&e., may be
allowed
ceommission.’

€ec. 87,

(It accounts
not exhibited
Registrar to
summon ad-
ministrator
before Juclge,
who may inftict
penalty.)

Sce. 90.

Sec. 98.
(District
agents.

to receive
applications in
estates

under £300.)

Sec. 101.

(Application
to Registrar
or distriet.
agent.)

Sec. 107.

(Probates and
letters of
administra-
tion granted
i other
colonies or

the United
Kingdom fo bie
of like force as
if granted in
New South
Wales,on "
being reseak i)

Conveyancing, Trustee and Probate (Amendment) Act.

(h) by inserting in section eighty-six after subsec-

tion two the following new subsection:—

(3) Where any executor, administrator or
trustee renounces his right to such commission
in respect of any particular year, he shall be
entitled to indemnity out of the said assets for
the amount of his solicitor’s charges and dis-
bursements, as moderated in aceordancc with
the relevant professional scale, for non-profes-
sional work performed in that year, to an
amount not exceeding that which the exccutor,
administrator or trustee would have been in the
opinion of the Registrar allowed by way of such
commission for that year had he not so renounced
but had applied therefor.

(1) by inserting in subsection one of section
eighty-seven immediately before the word
“‘pass’’ the words “‘file or file and’’;

(ii) by omitting from subsection two of section
cighty-seven the words ‘‘exhibit such ac-
count to’’ and substituting the words *‘file
or file and pass such accounts in’’;

(i) by omitting subscction one of section ninety;

(ii) by omitting from subsectiov two of the same
section the word ““such’’;

by omitting from section ninety-eight the words

“District Court’’ and substituting therefor the

words ‘“Court of Petty Sessions’’;

(1) by omitting from section one hundred and one

all words after the words ‘‘may be made” and
by inserting in lieu thereof the words ‘“to the
Registrar or to a distriet agent for the Regis-
trar.’

(m) by inserting after subseection threo of section

one hundred and seven the following new sub-
section:—

(4) For the purposes of this Division of this
Part of this Act the word ““executor”” shall be
deemed to inclade executor by representation.

(n)
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. 0. 30, 1938.
(n) (i) by inserting at the end of subsection one of Ne. 30, 1
section one hundred and fifty-two the fol- See.152.

A . Registrar
lowing new paragraph:— t(,o k§ep

(d) all deeds copies whereof arc filed records.)
pursuant to subsection nme of see-
tion 754 of this Act.
(il) by inserting at the end of subsection two of
the same section the following new para-
graph:—

(g) the dates and the names of parties
to the deeds whereof copies are
filed pursuant to subsection nine of
section 75a of this Act.

PART V. _
AmexoMENT oF Pusric Trustee Act, 1913-1936.

7. The Public Trustee Act, 1913-1936, is amended—  Amendment ot
1013,
(a) by inserting at the end of subsection one of Sce 18.

section eighteon the words ““or unless a majority (Grantof

. ; . . robate or

in value of the next of kin have expressed a wish Faministra-

for the appuintment of the public trustee’’; ;ggltg the
Trustee.) - .

(b) (1) by ingerting in paragraph (d) of subsecction S;?' 33 :
one of section thirty-five after the word ‘"’ )"_
‘‘property’’ the following words :— -

‘“and the cost of any such repairs shali
be charged either to capital or to income
or apportioned between capital and
income as the public trustee may con-
v sider equitable.”’

(i1) by omitting from paragraph (n) of subsce-
' tion two of the same section the words ‘““five
hundred pounds’ ana by inserting in lien
thereof the words ““one thousand pounds’’;
(ii1) by omitting from paragraph (p) of the same
subsection the words ‘‘five hundred pounds’’
and by inserting in licu thereof the words

““one thousand pounds.”’

()
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°- 30, 1538 (e) by omitting section forty and by inserting in lieu

subitd thereof the following section:—
gec. 4V,
Accounts. 40. (1) Before the thirty-first day of August

in each year the public trustee shall prepare
and render to the Minister accounts for the then
next preceding financial year setting forth—

(a) the amount of the trust moneys received
and paid by the publie trustee during the
financial year to which the accounts
relate; and

(b) the revenue received and expenditure
incurred in the administration of the

. public trust office during the financial year
; to which the accounts relate.

(2) The Minister shall cause such accounts
to be laid before Parliament within seven sitting
days if Parliament is in session and if not then
within seven sitting days after the commence-
ment of the next session.

PART VL
AmexpmMENT oF ReaL Properry Act, 1900.
8. (1) The Real Property Act, 1900, as amended by

Amendment

gatse  subsequent Acts, is amended—
Sec. 12. (a) by inserting at the end of scction twelve the
Foversor following new Paragraph — ‘
General.) (f) He may, if he thinks fit, enter a notifica-
tion in the register book or a caveat for
the protection of any person interested in
) the land.
cf. Convey- Where any such notification is so entered—
‘1"}‘13"%9‘2;?' (i) the entry of the same shall not give
8. 88 (3). : the interest any greater operation
or effect than it would otherwise
have;

{i1) the interest notified shall be deemed
to be an interest within the mean-
ing of section forty-two of this
Act.

(h)
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(b) by inserting at the end of subsection three of No. 80, 1938.
scction thirty-cight the following proviso:— Bee. 38 (3).

] ) . (Disens:
Provided that, where the Registrar-General is fm‘lf‘;,‘“;.’c‘,‘.““g

satisfied as to the bona fides of the transaction ductionof
and that there is no reasonable possibility of f,?ttfgf."_’)te
obtaining the statutory declaration referred to

in this subsection, he may waive the requirement

that such statutory declaration be made; and, in

any such case, the Registrar-General shall give

notice of his intention to register the dealing

which notice shall indicate that such requirement

has been waived and shall be published three

times at intervals of not less than one month
between the several publications, in the Gazette

and also in at least one daily newspaper pub-

lished in Sydney and also, where the land the

subject of the dealing is situated outside the
County of Cumberland, in at least one newspaper
published and circulating in the locality in which

the lJand js situated.

‘Where notices are published under this pro-
viso the Registrar-General may charge such
special fees to cover the cost thercof as may be
prescribed by regulations made under the Con-
veyancing Act, 1919-1932.

(c¢) (i) by inserting in section sixty-four after the Sce. 64
words ‘‘possession of the said land or’’ (Mortgagee
wherever occurring the words ‘‘the receipt gﬁtlggslf:‘j’;‘%o
of”’ ; possession

(ii) by omitting from the same section the words };323)‘;;"
““and to the extent of any’’ and by insert-
ing in lieu thereof the words ‘‘or receipt
but only to the extent of any benefit’’;

(d) by inserting next after subsection three of sec- See. 72.

tion seventy-two the following new subseetion :-— (Caveat may

(3a) Where the Registrar-General is satis- belodged.)
fied that notice cannot be served on the caveator
the Registrar-General may, if he deem fit, by
writing under his hand, direct—

(a) that notice be served in such manner

(by advertisement or otherwise) and

upon such persons (if any) as he may

prescribe; or (b)
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Ro. 30, 1938. (b) that service of notice be dispensed

with.

Bec. 73. (e) by inserting at the end of section seventy-three

(When the following words :—

caveat to ‘e . . .

lapse.) or where a direction pursuant to subsectioa
(34) of section seventy-two of this Aet has been
given by the Registrar-General upon the ex-
piration of fourteen days after the last notice
to the like effect has been served in accordance
with such direction or after the date of the
direction by the Registrar-General where such
direction is that service of notice be dispensed
with, as the case muy be.’’

See. 04, (f) by inserting next after subsection one of section

(Registra- ninety-four the following new subsection:—

b of (1a) The Registrar-General may, if he thinks

::;},,:_y fit, accept an application by a person to be

mission.) . registered as proprietor of an estate of frechold
in the land of a deccased proprietor where such
person claims title otherwise than consequent
upon the death, will or intestacy of a deceased
proprietor, and may deal with such application
under this section.

Any such application shall be accompanied by
the consent of the executor or administrator of
the deceased proprietor, unless the Registrar-
General thinks fit to dispense with such consent.

Sec. 105, (g) by inserting next after subsection one of section
(Sales by one hundred and five the following new sub-
Sheriff or section :—

under order

of Court.) (1a) A reference in subsection one of this

section to a writ shall include and shall be

deemed always to have included a writ against

the personal representative of a deceased regis-

tered proprietor under which any land or any

estate or interest in land under the provisions

of this Aect of the deceased registered proprietor

or of the personal representative of the deceased
registered proprietor is seized or sold.

Validation. (2) Any caveat or notification entered and any

application accepted .and dealt with by the Registrar-

General before the commencement of this Aect which

e could
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could lawfully have been entered or accepted and dealt
with if the amendments made by subsection one of this
section had then been in operation is hereby validated.

PART VIIL

AMeExDMENT oF TEsTATOR’S FAMILY MAINTENANCE AND
GuarpiansHIP OF INFANTS Act, 1916-1934.

9, The Testator’s Family Maintenance and Guardian-
ship of Infants Aect, 1916-1934, is amended—

(a) by inserting next after subsection one of section Sec.3.

L

(b)

three the following new subsection:—

(1a) If any person dies wholly intestate after
the commencement of the Conveyancing, Trustec
and Probate (Amendment) Act, 1938, and, in
consequence of the provisions of sections fifty
and fifty-one of the Wills, Probate and Adminis-
tration Aect, 1898-1938, his widow is left without
adequate provision for her proper maintenance,
the court may, at its diseretion and taking inte
consideration all the circumstances of the case,
upon application made by or on behalf of such
widow, order that such provision for such main-
tenance as the court thinks fit shall be made out
of the estate of such person.

Notice of such application shall be served by
the applicant on such persons as the court may
direct.

by inserting at the end of scction four the follow-
ing new subsection:—

(2) Any order made under subsection (1a) of
section three of this Aect shall, subject to this Act,
operate and take effect as a modification of the
provisions of sections fifty and fifty-one of the

Wills, Probate and Administration Act, 1898-
1938,

(c)
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(c)

(d)

(e)

Conveyancing, Trustee and Probate (Amendment) Aect.

by inserting at the end of section five the follow-
ing new subsections:—

(2) No application under subsection (1a) of
section three of this Act shall be heard by the
court unless the application is made within
twelve months from the date of the grant or
resealing in New South Wales of letters of
administration of the estate of the deceased
person,

(3) An application shall be deemed to be made
on the day upon which the notice of motion or
other process originating the appiication is filed.

(i) by inserting in subsection three of scetion
six after the words ““‘with the will annexed”’
the words ‘“or, as the case max be, letters
of administration’’;

(ii) hy iuserting in subsection four of the same
section after the words ‘“‘testator’s estate’’
the words ‘“or of the administrator of the
estate of the intestate’’;

(i) by inserting in section seven after the words
““lJegatee or devisee’’ the words ““or bene-
ficiary?’?;

(i1) by inserting in the same section after the
words ‘‘under the will”’ the words ‘“or in
consequence of the intestaey?’’;

(f) (i) by inserting in subsection one of section ten

(g)

after the word ‘‘testator’’ the words ‘““or
in consequence of the death of the deceased
person’’;

(11) by inserting in subscction two of the same
section after the word ‘““exceutor’ the
words ‘‘or administrator’’;

(1) by inserting in subsection one of section
eleven after the word ‘‘executor’’ wherever
cccurring the words ‘‘or administrator’’;

(i1) by inserting in the same subsection after

the word ¢‘testator’’ wherever occurring the
words ‘‘or intestate, as the case may be’’;

(iit)
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