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Act No. 24, 1901.

An Act for consolidating enactments relating to
the practice, procedure, and powers of the
Supreme Court of New South Wales in its
equitable jurisdiction. [30th October, 1901.]

E it enacted by the King’s Most Excellent Majesty, by and with
the advice and consent of the Legislative Council and Legislative
Assembly of New South Wales in Parliament assembled, and by the
authority of the same, as follows:—
1. This Act may be cited as the “ Equity Act, 1901,” and is
divided into Parts as follows :—
PART I.—INTERPRETATION—s. 3.
PART II.—THE CoNSTITUTION OF THE COURT—ss. 4-7.
PART III.—JURISDICTION AND SPECTAL POWERS OF THE COURT—

Division 1.—Co-ordinate jmzsdwtwn with Common Law
Courts—ss. 8, 9,

DivisioN 2.— Various poiers of the Courti—ss. 10-19.
Divisiox 3.—Jurisdiction in chambers—ss. 20, 21.
PART IV.—PRrocEDURE—ss. 22-70.
PART V.—TuE MASTER IN EQUIiTy—ss. 71-80.
PART VI.—Avrreears To THE Furr Courr—ss. 81-89.
PART VII.—CoxTEMPT OF COURT—ss. 90-93.
PART VIII.—Rures oF Courr—s. 94.

2. (1) The Acts mentioned in the First Schedule to this Act
are, to the extent therein mentioned, hereby repealed.

(2) All rules of Court made under the authority of any
pxovmon so repealed and in force at the commencement of this Act
shall he deemed to have been made and to be in force under the
authority of this Act.

(3) The Master in Equity in officc at the passing of this Act
shall continue in office as if this Act had been in force at the time of
his appointment, and he had been appointed hereunder.

(4) This repeal shall not affect any suit, matter, or pro-
cceding now pending in the Court, but the same shall be continued
under the provisions of this Act.

PART
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PART 1.
INTERPRETATION.

8. In the interpretation of this Act, unless the context or Taterpretation.
subject-matter otherwise indicates or requires,— 44 Yic. No. 18, ss.
The words “the Court” mean the Supreme Court in equity holden *
before the Judge, or any other Judge lawfully exercising
the jurisdiction of the Judge, or in cases on appeal before
the I'ull Court.
The words ¢ the Judge” mean the Chief Judge in BEquity. 55 Vie. No. 26, s, 4.
The words ““ the Master”” mean the Master in Equity.
The words ¢ statement of claim ™ include information.
The expression ““equitable process” includes statement of claim, 1897, No. 11, 7.
petition, motion, summons, decree, order, and generally any
other document of which service is required to be effected in
any proceeding before the Court.
The word “ affidavit ” includes affirmation, statutory declaration,
and attestation of honour.
The word “ prescribed ” means preseribed by rules of Court.
A reference to the jurisdiction “in equity ” inecludes the jurisdic- 11 Vie. No. 27, s. 2.
tion of the Supreme Court in all matters relating to the
appointment of cuardians of infants and their estates.

PART II.
Tur Coxsrrrurroy or THE CouRrr.

4. (1) The jurisdiction of the Supreme Court in cquity including Appointment and
all matters relating to the appointment of guardians of infants and gﬁ:‘l;z*,gﬂﬁ‘lfﬁ“‘“
their estates shall be excereised by the Judge. 11 Vic. No. 27, s. 2.

(2) The Supreme Court shall be holden by the Judge for 41 vie. ¥o. 18, «.1.
the determination of all proceedings in equity, and the disposal of
motions and matters in relation thereto.
(8) Lvery decree or order of the Judge made in cquity
shall (unless appealed from in manner hereinafter provided) be as
valid and binding as if made by the Full Court.

5. The Judge in Bankruptey shall have the like powers and Judge in bankruptey
jurisdiction in all respects as are herein vested in the Judge, subject g‘;l’;ig“%im;; iy
nevertheless to the like appeal; and when exercising such jurisdiction R
and powers or any of them the Judge in Bankruptey shall be styled
Judge in Lquity.

6. (1) In any suit or procecding the Judge may sit with the Two Judges may
assistance of any two other Judges of the Supreme Court. 15;’;,9'. No. 18, a.5

(2) In every such case the decision of the majority shall he ™ " 7" %>
taken to be that of the 1full Court. 7.
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Assistance of
scientific persons.

44 Vic. No. 18, . 46.

Power to decide
legal titles, &ec.

Ibid. s. 4.

Power to Court to
award damages in
certain cases.

Ibid. &, 32.

Declarations of right.
1Eid. 8, 50.

Decree for adminis-
tration discretionary,

1900, No. 49, 8. 11.

.

C&rt may direct a

sale in foreclosure
" suits.

44 Vie. No. 18, s, 52.

d
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7. (1) The Court may in every case obtain the assistance of
conveyaneing counsel, accountants, merchants, engineers, actuaries,
or other scicntific persons the better to cnable it to determine any
matter at issue in any suit or proceeding and may act upon the
certificate of any such person.

(2) The aliowance in respect of fees to such persons shall
be regulated hy the Master, suhject to an appeal to the Court.

PART III.
JURISDICTION AND SPECIAL POWERS OF TIIE COURT.
DivisioN I.—Co-ordinate jurisdiction with Common Law Courts.

8. In any suit or proceeding in equity wherein it may be
necessary to establish any legal title or right as a foundation for relief
the Court shall itself determine such title or right without requiring
the parties to proceed at law to establish the same, and whenever any
question now cognizable only at law arises in the course of any
proceeding before it the Court shall have cognizance thercof as
completely as if the same had arisen in a court of law, and shall
exercise in relation to such title, right, or question all the powers of
the Supreme Court in its Common Law jurisdiction, and no suit in
equity shall be open to objection on the ground that the remedy or
appropriate remedy is in some other jurisdiction.

9. In all cases in which the Court has jurisdiction to entertain
an application for an injunction against a hreach of any covenant,
contract, or agreement, or against the commission or continuance of
any wrongful act or for the specific performance of any contract,
covenant, or agrecment the Court may award damages to the party
injured either in addition to or in substitution for such injunction or
specific performance.

DivistoN 2.—Farious powers of the Court.

10. No suit shall be open to objection on the ground that a
merely declaratory decree is sought thereby, and the Court may make
binding declarations of right without granting consequential relief.

11. It shall not Dbe obligatory on the Court or Judge to
make a decrec or order whether on summons or otherwise for the
administration of any trust or of the estate of any deceased person if
the questions between the parties can be properly determined without
such decree or order. :

12. Inany suit for the foreclosure of the equity of redemption in
any property, the Court may, upon the request of the mortgagee or any
subsequent encumbrancer, or of the mortgagor, or any person claiming

under
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under them respeetively, direct a sale of such property instead of a fore- l o
closure on such terms as the Court may think fit, and without previously o A \
determining the priorities of encumbrances or giving time to redecm: R e ! U

Provided that if such request be made by any such subsequent K\‘w 3 I "
encumbrancer, or by the mortgagor, or any person claiming under them 0‘\ A Ve

‘ e

respeetively, the Court shall not divect any such sale without the consent = .,y
of the mortgagee or the person claiming under him unless the party
making such request shall deposit in Court a reasonable sum to he
fixed by the Court for the purpose of sceuring the performance of such
terms as the Court may think fit to impose on him.

13. (1) Inall cases of account either party may by consent or by Dispensing with
leave of the Court file a statement of facts hefore or at the hearing of any references in cetain
suit, petition, motion, or matter verified by aflidavit; and where the g4 vie 0. 18, s 53.
amount is capable of being ascertained without difficulty from the
pleadings or evidence, or by such statement of facts, the Court may adjust

the same and deerce accordingly without further inquiry or reference.

(2) Where the account cannot he so adjusted, the Court
may give such special direetions as may secem expedient with respect
to the mode in which the account shall be taken or verified, which
dircetions may be given cither hy the deeree or ovder direeting such
account, or by any subscquent order.

(3) The Court may dircet that in the taking of any account Books may be

the books in which the same has been kept shall be taken as prima facie (epires vyime fuio
evidence of the truth of the matters therein contained with liberty to zpa.
the parties interested to take such objections thereto as they may be

advised,

14, If in any suit instituted in relation to real estate it appears sales may be divected
to the Court that it will be expedient that the same or any part before decree.
thereof should be'sold for the purposes of such suit, the Court may % s 5%
at any time direct the same to he sold, and such sale shall be as valid
as if directed to be made by a deerce or decretal order on the hearing,
and any party to the suit in possession of such cstate or in receipt of
the rents and profits thereof shall deliver up sueh possession or receipt
to the purchaser or such other person as the Court diveets.

156, Where any real or personal property is the subject of any Atlowance to parties
proceeding in equity, and the Court is satisfied that the same will be out of property in
more than suflicient to answer all the elaims thercon which ought to 734, s 55,
be provided for in such proceeding, the Court may, at any time after
the commencement of such proceeding, allow to the parties interested
therein, or any of themn, the whole or part of the annual income of such
real property or a part of such personal property or of the income
thereof up to such time as the Court directs, and for that purpose may
make such orders as may appear expedient.

16.

{
|
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Injunctions and
receivers.

44 Vic. No. 18, . 57.

Injunction to
prevent waste.
1bid.

Service of order for
injunetion.

Ibid. s. 58.

Sales and mortgages
for payment of debts,

11 Geo.1Vandl W,
1V, c. 47, ss. 11, 12,

21 Vie. No. 6, 88. 1,
2, 3.

Court may apply
dividends of stock
belonging to infants
fortheir maintenance
11 Geo. IV, and

1 Wm. IV, c. 65,
ss. 32, 33, 44.
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16. (1) An injunction may be granted or a receiver appointed
by an interlocutory order of the Court in all cases in which it appears
to the Court to be just or convenient that such order should be made,
and whether there be a prayer for an injunction or receiver or not, and
any such order may be made either unconditionally or upon such terms
and conditions as the Court thinks just.

(2) If aninjunction is asked either before or at or after the
hearing of any suit or matter to prevenf any threatened or appre-
hended waste or trespass, such injunction may be granted whether the
person against whom such injunction is sought is or is not in possession
under any claim of title or otherwise, or (if out of possession) does or
does not claim a right to do the act sought to be restrained under any
colour of title, and whether the estates claimed by both or by either of
the parties are legal or cquitable.

17. Service upon any person of the decree or order directing
such injunction or notice thereof shall have the same cffect as the
issuing of a writ of injunction and signing and filing of a docquet
and service of the writ upon such person had previously to the first
day of September, one thousand cight hundred and eighty, and there-
upon the plaintiff shall be entitled to all such remedies as he was
entitled to under the practice in force at the last-mentioned date.

18. (1) In any suit in which the Court declares that any real
estate of a deceased person is liable to any debt of such person the
Court may direct that the amount of such debt be raised by mortgage
or sale of such real estate.

(2) For the purpose of cffecting any sale or mortgage so
dirccted, the Court may name some person to execute the necessary
conveyances, mortgages, or other documents; and any conveyance,
mortgage, or other document exceuted by such person shall be as
cffectual in all respects as if such person were of full age and seised
or possessed of the fee simple or other whole interest and cstate so to
be sold or mortgaged.

(3) Where any such sale or mortgage is made the surplus
(if any) of the moncy raised thereby, atter defraying the debt and all
legal costs and expenses, shall be considered for all purposes as
unconverted real estate.

19. (1) When an infant is bencficially entitled to the whole or
part of any stock, fund, annuity, sccurity, or sum of money transferable
in books kept by any company or society, the Court may order all or
any part of the dividends or interest due or to become due in respect
thereof to be paid to any guardian of such infant, or to any other
person it may deem fit, for the maintenance and education or otherwise
for the benefit of such infant, such guardian or other person to be
named in the order dirccting payment. (2)
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2) The receipt of such guardian or other person for such
dividends or interest shall he as effectual as if such infant had attained
the age of twenty-one vears and had signed and given the same.

(3) The Cowrt may order that the costs of applications
under this section be paid out of the fund, annuity, sceurity, sum of
moncey, or the dividends or interest arising therofrom or out of any
moneys in Court in which such infant is 1nte1 ested in such manner as
the Court thinks proper.

(£) This scction shall be a full and complete indemnity to
all companies and socicties, and their officers and servants, for all acts
and things done or permitted to be done pursuant thereto.

20. The Court may in any casc award costs as between solicitor Costs.
44 Vie. No. 18, s, 78.

and client.

DivisioN 3.—Jurisdiction i Chuamnbers.
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21. (1) Thebusiness to be disposed of by the Judge in chambers Business fo e

shall consist of such of the following as he thinks would he more!
conveniently so disposed of, namely :—

(«) Applications for time;
(0) Applications for leave to amend;;
) Applications for discovery;

(d) Applications for determining the mode of trial, and settling
the questions to be tried ;

(¢) Applications relating to the conduct of any suit or matter;

(/) Applications relating to the guardianship or maintenance of
infants ;

(9) Matters connected with the management of property;

(k) Applications for the investment or alteration of the state of
investment of any funds held in Court upon trust in any cause
or matter;

(/) Such other matters as in the opinion of the Judge may
advantageously and with propriety be heard in chambers.

(2) The Judge shall fix the times for sitting in chambers,
and when so sitting shall have the same powers and jurisdiction as in
open Court.

1/,;,1. s Gl, 62.
25 Vie. No, 12, = 84

(3) The Judge while sitting in open Court may adjourn for Adjounment from

hearing in chambers, or while %Mm@ in chambers may adjourn for

]1earmg in open Court, any case beiore him which he may think woul

Detter be heard in chambers or in open Court, as the case may be.

N PART

Court to chambers.
14L‘xc No. 18,s. 63.
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PART TIV.
PROCEDURE.
Statement of claim.

44 Vie. No. 18, & 6. 22. (1) All suits in equity shall be commenced, save as herein-

1900, No. 49, 5. 10. after mentioned, by filing in the office of the Master a statement of
the plaintiff’s case, to be called the statement of claim, in the form
and manner prescribed.

(2) Rules of Court may be made under this Act specifying
in what cases persons secking equitable relief may apply for such relief
by way of originating summons in chambers and providing for the
course of procedure thercon.

(3) Where any Act provides that applications thercunder
may be made to the Court or Judge such applications shall be made
in the manner (if any) provided for by such Act.

Rules as to partics, 23. It shall not be competent to any defendant to take any
41 Vic. No. 18,5.7. objection for want of parties in any case to which the rules next
hereinafter set forth extend, and such rules shall he taken as part of
the law and practice of the Court:

(#) Any legatee, devisee, or next of kin may, without serving
the remaining legatees, devisees, or next of kin, have a deerce
for the administration of the real and personal estate of a
deccased person.

(0) Any one of several cestwis que trust under any deed or
instrument may, without serving any other of such cestuis que
trust, have a decree for the execution of the trusts of the deed
or instrument.

(¢) In all cases of suits for the protection of property pending
litigation and in all cases in the nature of waste one person
may sue on hehalf of himsell and of all persons having the
same interest.

(d) Any executor, administrator, or trustece may obtain a deeree
against any one legatee, next of kin, or cesfuis que trust for
the administration of the cstate or the execution of the trusts.

(e) In all the above cases the Court may require any other persons
to be made parties to the suit, and may give the conduct of
the suit to such person as it may deem proper, and may
make such orvder in any particular case as it may deem just
for placing the defendant on the record on the same footing
in regard to costs as other partics having a common interest
with him in the matters in question,

(f)
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(/) In all the above cases the persons who, &ccordmﬂ’ to the
praetice of the Court previously to the first day of \(‘pt(\ml)(‘r
once thousand eight hundred and cighty, would have been
neeessary partlcs to the suit, shall he served with notice of
the deeree, and after such notice they shall he hound by the
proceedings in the same manner as if they had been originally
made parties to the suit, and they may by an order of course
have liberty to attend the proceedings under the deeree, and
any party so served may within the preseribed time apply to
the Court to add to the deeree.

(#) In all suits concerning real or personal estate vested in an
executor, ‘1dnlmlshﬂtor, or trustee under a will, intestacy,
settlement, or otherwise, such execeutor, administrator, or
trustee shall represent the persons beneficially interested in
the same manner and to the same extent as the exeeutors or
administrators in suits concerning personal cstate represent
the persons beneficially interested in such personal estate, and
in such cascs it shall not be neecessary to make the persons
Dheneficially interested parties to the suit, but the Court may
upon consideration of the matter on the hearing if it thinks
fit order such persons or any of them to be made parties.

24. (1) If in any suit or procecding in equity it appears to the
Court that any dee cased person who was interested in the matters in
question has no legal personal representative, the Court may cither
proceed without any person representing the estate of such deceased
person or appoint some person to represent such estate for the purposes
ol the suit or proceeding on such notice (if any), as the Court shall
think fit, either specially or generally hy public advertisement.

(2) Every order made in reference to the matter and cvery
order consequent thercon shall bind the estate of such deceased person
in the same manner as if there had been a duly constituted legal
personal representative of such deceased person and such 1‘eprucntatl\ e
had been a party to the suit or proceeding and had appeared and sub-
mitted his rights and interests to the protection of the Court.

25. (1) No suit shall be dismissed by reason only of the
misjoinder of persous as plaintifis, but wherever it appears to the
Court that, notwithstanding the conflict of interest in the co-plaintills,
or the want of interest in some of the plaintiffs, or the existence of
some ground of defence alfeeting some of the plaintiffs, the plaintifts
or some of them are entitled to relief, the Court may grant such relief
and modify its decree according to the special eircumstances, and for
that purpose may direet such amendments (if any) as may be necessary,
and at the hearing, hefore such amendments are made, may treat any
of the plaintifts as if they were defendants in the suit and the other
plaintifls were the only plaintifts on the record. (2)

Abszence of personal
representative.

44 Vie. No. 18,s.8.

Misjoinder of
plaintifis,
Lbid, <. 9
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Absence of persons
interested.

44 Vie. No. 18, 5. 10.

Defendant not
interested as to all
the relief.

Tbid. s. 11,

As to next friend
and relator.

Tbid, 5. 12,

Service of statement
of c¢laim,

44 Vic. No. 18, 5. 13,

1897, No. 11, s. 6.

Service out of the
jurisdiction.

1897, No. 11, s. 3.
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(2) Where there is a misjoinder of plaintiffs, and the
plaintiff having an interest has died leaving a plaintift on the record
without an interest, the Court may at the hearing order the suit to
stand revived, as may appear just, and proceed to the decision of the
suit if it sees fit, and may give such directions as to costs or otherwise
as to the Court seems mect.

26. (1) The Court may adjudicate on questions arising between
parties, notwithstanding that they may be some only of the partics
interested in the propelty e~pect1nﬂ' which the question may have
arisen, or that the property is comprised with other property in the
same instrument, without making the other parties interested in the
property or interested under the same instrument parties to the suit
and without requiring the whole trusts and purposes of the instrument
to be executed under the direction of the Court and without taking the
accounts of the trustees or other accounting parties or ascertaining
the particulars or amount of the property touching whicl the question
may have arisen.

(2) 1t the Court is of opinion that the application is
fraudulent or collusive, or for some other reason ought not to be
entertained it may refuse to make the order prayed.

27. It shall not be necessary that every defendant to the state-
ment of claim shall be interested as to all the relief thereby prayed for,
but the Court may make such order as appears just to prevent any
defendant from being embarrassed or put to expense by being required
to attend any proceedings in such suit in which he has no interest.

28. Before the name of any person is used in any suit or other
procecding as next friend of any infant, married woman, or other
party, or as relator in any information, such person shall sign a written
authority to the solicitor for that purpose, and such authority shall he
filed with the statement of claim, petition, motion, or swimons, as the
case may be,

Sercice.

29. No writ of subpana or other process to appear to and answer
any statement of claim shall be required; but a copy of the statement
of claim, stamped with the seal of the Court, and endorsed as herein-
after directed, shall be served in the prescribed manner.

30. The Court or the Judge may allow the statement of claim
or any other equitable process Iin any suit or proceeding to be served
out of the jurisdiction whenever—

(#) the suit or proceeding, wholly or in part, concerns land or
hereditaments situate within the jurisdietion, or any charge,
lien, judegment, or encumbrance thereon ; or

(%)



Act No. 24, 1901.

Lquth

(6) any Act, deed, will, contract, oblwai‘ion, or liability affecting
land or llu'cdlhunwts situate within the jurisdiction is sought
to be construed, rectified, set aside, or enforced in the suit or
proceeding ; or

(¢) the relief sought in any suit or procceding in respeet of the
person to be served, wholly or in part concerns any money
vested in any Government stocks or funds, or in the stocks
or shares of any corporation, company, or society registered
within the jurisdiction,or deposited with anysuch corporation,
company, or socicty, or the interest, dividends, or produce of
such money ; or

(d) any relief is sought against any person domieiled or ordinarily
resident within the ]urlsdlctlon ; or

(e) the suit or proceeding is for the administration of the estate
of any deceased person who at the time of his death was
domiciled within the jurisdiction, or for the execution (as to
property situate within the jurisdiction) of the trusts of any
written instrument of which the person to be served is a

trustee which ought to be executed according to the law of

New South Wales, or for the appointment or removal of any
trustee of such trusts; or

(/) the suit is founded on any bhreach or alleged hreach within
the jurisdiction of any contract wherever made which (in
respect of the matter as to which relief is sought) ought,
according to the terms thercof, to be performed within the
]urmdlctlon or

(¢9) any injunction is scught as to anything to he done or against
the doing of any act within the jurisdiction, whether damages
arc or arc not also sought in respect thercof ;

(4) any person out of the jurisdiction is a necessary or proper
party to a suit or proceceding properly brought against some
other person duly served within the Jumsdlctlon or

(7) relief is sought against a person out of the jurisdiction in
respect of his membership or alleged membership in any
company or socicty registered within the jurisdiction.

81. (1) When lcave is given to serve any statement of claim

upon a person out of the ]urlsd]etlon and such person is neither a
British subject nor in any British possession, such statement of claim
shall be endorsed in the form or to the effect of the form set out in the
Sccond Schedule hereto.

(2) Every other statement of claim served upon any defen-

dant, whether w ithin or out of the Jlll‘l\(ll(.,tlon, shall be endorsed in the
form or to the cffeet of the form set out in the Third Schedule hereto.

32.

197

Endorsement of
stitement of elaim,

1897, No, 11, . 4,
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Effect of filing
statement of claim.
44 Vie. No. 18,s. 14

Substitnted service.
1897, No. 11, s. 5.

Delivering copices of
statement of elaim.

44 Vie. No. 18, 5. 15

Amendment of
statement of claim,

Ibid. s. 16.

Appearance by
defendant.

Thid. 5. 18.

Form of statement
of defence.

IThid. ss. 19, 20.
Facts not denied
arc admitted,

Lhid, s. 20,
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32. The filing and service upon the defendant of the statement
of claim shall respectively have the same effeet as the filing and

“service of a hill of complaint had previously to the first day of

September, one thousand cight hundred and eighty.

88. (1) If any person is unable to effect reasonably prompt
service of any process the Court or Judge may in the prescribed
manner order substituted or other service to be effected or notice to
be given instead of service.

(2) The mere fact that the person to Dbe served is out of
the jurisdiction shall not be considered a sufficient reason for allowing
substituted service.

(3) Where the person required to be served is out of the
jurisdiction the Court or Judge shall not make an order directing
substituted or other service or the giving of notice as aforesaid except
in cases where the Court or Judge would have power to allow service
out of the jurisdiction.

84. The plaintiff shall deliver to the defendant or his solicitor
upon application for the same such a number of copies of the statement

"of claim as he requires upon being paid for the same at the preseribed

rate.

35. (1) Upon the amendment of any statement of claim the
provisions hereinbefore contained with respect to filing and delivering
copies thereof shall so far as may be extend to the statement of claim
as amended.

(2) Except where the rules or practice of the Court
otherwise provide a statement of claim may be amended by written
alterations therein as filed.

Appearance and statement of defence.

36. The defendant shall, when he enters an appearance to the
statement of claim or at such later period as the Judge may allow,
file a memorandum as prescribed, disputing or submlttmﬂ' to tho
plaintiff’s claim or disclaiming any interest in the subject matter of
the suit, and shall within the preseribed time file in the office of the
Master a demurrer plea or statement of defence to the statement of
claim.

87. Lvery statement of defence, and defence to counter-claim,
shall be verified upon cath, and shall be in the preseribed form.

38, (1) Where a party does not know whether a fact alleged in
the statement of claim or counter-claim is true or not he may in his
statement of defence state that he does not know and is not able to
admit the truth of the fact alleged.

(2)
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(2) Lixeept as aforesaid, all facts stated in the statement of
claim or counter-claim, and not expressly and in terms denicd in the
statement of defence shall he deemed to be admitted for the purpose
of the suit.

89. (1) A defendant may in his statement of defence set off or Set-off and counter-
set up by way of counter-claim against the claim of the plaintiff any <
right or claim, and such set-off or counter-claim shall have the same ** Vi Yo 18 =21
cffect as a statement of claim in a cross suit so as to enable the Court
to pronounce a final judgment in the same suit both on the original
and on the cross claim. '

(2) The Court may, on the application of the plaintil¥
before the hearing, refuse permission fo the defendant to avail himself
of such sot-off or counter-claim if, in the opinion of the Judge, such
sct-oft or counter-claim cannot be conveniently disposed of in the
pending suit, or ought not to he allowed.

40, Where in any suit a sct-off’ or counter-claim is established Court may decree in
as a defence against the plaintiff’s elaim, the Court may, if the f“b‘l‘}“" °f defendant.
balance is in favour of the defendant, make a deeree in favour of the Thid. s 22.
defendant for such balance, or may otherwise adjudge to the defendant
such relief as he may be entitled to upon the merits of the casc.

Discocery.

41, The plaintiff or applicant in any suit or procceding may by Plintiffs
leave of the Court, and not otherwise, file and serve interrogatories ‘;‘]‘?;"Og’;g)““"
. . I .
for the examination on oath of any defendant or respondent.

42, Any defendant or respondent who has not heen required Defendant’s
to answer interrogatorics, or who has been required to answer ;:{t;‘:ﬂ‘;””
interrogatories and has put in a suflicient answer thereto, may by leave ™ 77
of the Court and not otherwise file and serve interrogatories for the
examination on oath of the plaintiff or applicant.

43. The suflicieney, materiality, or relevancy of the answer to Suficieucy of
any interrogatory may be determined in the preseribed manmner. S
44. The Court, in determining what interrogatories shall he Pleadings to be
allowed or the sufficiency, materiality, or relevancy of any answep comidered.
. - 1 PN ta : 1.4 * . Thid, s, 23,
thereto, shall have regard to the statements contained in the pleadings
of the parties filing and answering such interrogatories respectively.

45, Nothing in this Act shall be deemed to take away the right Suit for discovess.
of any person to institute a suit for the purpose of discovery. Thid. s. 23,

46. The Court may, on the application of the plaintiff or Production of
applicant in any suit or proceeding, make an order for the production (opumente by *
by any defendant or respondent on oath of such documents in 148 73:4. . 25,

possession
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possession or power relating to any matter in question in the suit or
proceeding as the Court thinks right, and the Court may deal with such
documents when produced in such manner as appears just.

The like by 47, The Court may, on the application of any defendant or

plaintiff. respondent in any suit or proceeding who has not heen required to

44 Vie. No. 18, 2 26 answer interrogatories, or who has heen required to answer interroga-
tories and has put in a sufficient answer thercto, make an order for
the production by the plaintiff or applicant in such suit or proceeding
on oath of such documents in his possession or power relating to any
matter in question in the suit or procceding as the Court thinks right,
and the Court may deal with such documents when produced in
such manner as appears just.

Motion for decree.

Proceedings on 48, (1) The plaintiff in any suit may at any time after the time
motion fora decree. gl]gwed the defendant for filing a statement of defence has expired,

70 =, 28, but before replication, move the Court upon the prescribed notiee for
such decree or decretal order as he may think himself entitled to, and
the plaintiff and defendant respectively may file affidavits in support
of and in opposition to the motion so to be made, and use the same on
the hearing of such motion, and the statement of defence (if any) and
any answer to interrogatories may upon such motion be used as an
affidavit.

Making of such (2) Upon any such motion it shail be discretionary with

decree diseretionary: the Court to grant or refuse the same, and to give such directions with

Toid. 5. 2. respect to the further prosccution of the suit as the circumstances
appear to require, and the Court may make such order as to costs as it
may think right.

Joinder of issue.

TFiling replication. 49, In suits where notice of motion for a deeree or decretal

1bid. = 30, order has not been given, or having been given where a decree or
decretal order has not been made thereon, issue shall be joined by
filing a replication in the prescribed form.

Want of prosecution.
Dismissal of suits for 50. Any defendant may move to dismiss a suit for want of

want of prosecution. ypasecution at such times and under such circumstances and subject

bid. s. 27. O :
w2 to such restrictions as may be preseribed.
Trial.
Trial of issues. 51. (1) The evidence to be used at the hearing of any suit

ghid. .38, 34,86, ghall he taken before the Judge sitting in open Court without a jury.
' (2)
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(2) '1‘110 Lourt may, if it thinks fit, cause any question of
fact arising in any suit to be tried, or, where it has jurisdiction to
award damages, the amount of such damages to be assessed either—

(«) Dy a speeial or common jury before the Judge; or

(1) by a jury before any Judue of the Supreme Court at Sydney
or in any Circuit Court; or

(¢) by the J udg'o without a jury.

(3) Any such question of fact and any such question as to
the amount of damages shall be reduced into writing in such form as
the Court direets.

(4) In addition to the powers hereby conferred, the Court
may direet the amount of any such damages to be assessed in such
other manner as the Court thinks fit.

52. (1) Where any question of fact or question ol damages has
been ordered to be tried by a speeial or common jury before the Court
itself, the Judge may issue such precepts and make such orders upon
the Sherift for procuring the attendance of such jury as may he made
by the Supreme Court in its common law jurisdiction, and may also
make any other orders in relation thereto which to him may scem
requisite.

(2) Every such jury shall be summoned, struck, called, and
sworn in like manner as if swummoned for the trial of an action in the
Supreme Court in its common law jurisdiction.

(3) Generally for all purposes of or auxiliary to the trial of
questions by a jury the Judge shall have the same power, jurisdiction,
and authority in all respects as belong respectively to the Supreme
Court in its common law jurisdiction, or to any Judge thereof sitting
at nisi prius for the like purpose.

53. (1) Where a question of fact or question of damages has
been tried, any party to the suit may, within the prescrlbed time,
move the Court to set aside or vary the verdicet or finding or for a new
trial of’ such question.

(2) The Court shall have the same powers and jurisdiction
in respect to new trials as belong to the Supreme Court in its common
law Jlll‘l\dltflon or to any Judrw thereof for the like purpose.

(3) Nothing Tierein shall e interpreted as restricting or

qualifying the power of the Court as a Court of Equity to set aside or

ary the verdict of a jury upon any question ol fact or question of
damages or to grant a new trial of such question.

64. I'rom cvery order made by the Court upon an application
for a new trial or to set aside or vary such verdict there shall be the
same right of appeal as from any other order of the Court.

55. Where any questlon of fact or question of damages has
heen tried, any further cvidence that is required for the healmg' of
the suit shall be taken at such time and in such manner as the Judge
direets, 56.

46 Vie, No. 18,5, 32,

Jury how summoned,
Ihid. ss. 31, 85.

New trials, &e.
1hid. ss. 35, 36,

-

I, =, 35,

Appealsto FullCowrt,
Tbid. s3. 33, 36.

Further evidence,
Low taken.

10id, s. 38.
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56. When the evidence has been taken the suit shall forthwith
proceed to the hearing unless the Judge otherwise orders.

Leideice.

57. (1) The evidence to he used at the hearing of any cause,
or on the trial of any question of fact or of damages, shall be taken in
the same manner and subject to the same rules and exceptions as at a
trial at nisi prius.

(2) The Court at the hearing of any suit, or of any farther
consideration thereof, may, whether any of the parties interested are
under disability or not, use affidavits by particular witnesses or receive
proof by affidavit of such particular matters as in the opinion of the
Court may properly be so proved.

58. Upon the hearing of any suit or matter the Judge may
require the production and oral examination before himself of any
witness or party in the suit, and may direet the cost of and attending
the production and examination of such witness or party to be paid
by such of the parties to the suit or matter and in such manner as he
thinks {it.

§9. The Judge shall have the same power of issuing or of
authorising the issue of subpeenas, and of punishing parties for non-
attendance in obedience to any such subpeena as is now vested in the
Supreme Court in its common law jurisdiction.

60. The cvidence in any suit may, if’ the Court or either party
so require, be taken down by a shorthand writer.

61. (1) Every witness who has made an affidavit in any suit
or matter before the Court shall be subject to oral cross-examination
in the same manner as if the evidence given in his affidavit had been
given by him orally, and may be re-examined orally by the party using
such affidavit.

(2) Such witness shall attend before the Court to be so
examined upon receiving due notice and payment of his reasonable
expenses in like manner as if he had been duly served with a writ of
subpoena ad testificandum.

(3) The expenses attending such examination shall he paid
by the parties respectively in like manner as if the witness were the
witness of the party cross-examining, and shali be deemed costs in the
cause unless the Court otherwise divects.

62. (1) Any party may call on any other party, who is competent
to make admissions, by notice to admit any document, saving all just
exceptions; and in case of his not admitting the same, the cost of
proving the document shall he paid by the party so neglecting or
refusing to admit, whatever the result of the suit or proceeding, unless
the Court otherwise orders.

(2)
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(2) No costs of proving any document shall he allowed
unless such notice has been given, exeept whére the omission to give it
was, in the opinion of the Master, a saving of expense.

63. Any party in any suit or ])mccedlnw may by a subpoena ol evidence on
require the atfendance of any person before the Court or Master opmotions & .
any person specially appomtcd for the purpose, and may require the tt Vie- No- 18,5 47,
production of any deed, instrument, writing, matter, or thuw which
such person may be lawlully 1'0(11111'9(1 to producc, and may examine
such person orally for the purpose of using his evidence upon any
motion, petition, or other proceeding in like manner as such person
would e bound to attend and be examined with a view to the hearing
of a suit.

64. Upon any application to the Court for an injunction, or a Answer how used on
receiver, or to dissolve an injunction or discharge an ovder appointing (riin motions
a receiver, where the defendant has filed an answer to interrogatories, Lid. 5. 48.
such answer shall, for the purpose of evidence on such application, be
regarded as an affidavit, and aflidavits may be received and read in
opposition therecto.

65. In cascs where it is necessary for any party to go into Rvidence after the
evidenee subsequently to the hearing, or on any inquiry, accoun‘[, or hearin.
reference before the Judge, such evidence shall he faken in the 7" =™
prescribed manner.

66. (1) All pleadings, examinations, and affidavits in suils or Pleadings, &e., ont of
proceedings in equity may be sworn and taken in any place out of this ‘I];‘ ;““‘d““""
State under the dominion of Ilis Majesty before any Judge, notary
public, or person authorised to administer oaths at such placc or before
any DBritish consul or vice-consul in any place out of 1lis Majesty’s
dominions.

(2) Judicial notice shall be taken of the seal or signature,
as the case may be, and authority of any such Judge, notary public,
person, consul, or vice-consul.

Abatement and revivor.

67. (1) Upon any stuit beeoming abated by death or otherwise, or Suit how revived
defective by reason of some change or transmission of interest op?lerthtonet.
liahility it shall not be nccessary to file any new or supplemental
statement of claim, but an order to the effect of the common order to
revive, or of the usual supplemental deerce, may be obtained as of
course upon an allegation of the fact and of the nature of the state-
ment or defect in the suit.

(2) Suchorder for revivor shall be served upon the persons
who previously to the first day of September, one thousand cight
hundred and cighty, would have heen defendants to a hill of revivor or
supplemental hill,

(3)

Thid, <. HhY,
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(3) Such persons when so served shall become parties {o
the suit and shall enter an appearance thereto as if they had been duly
served with process to appear to such a bill as aforesaid duly filed
against them.

(4) The persons so served may within the preseribed time
after service apply to the Court to discharge such order on any
ground which would have been open to them on a bill of revivor
or supplemental bill stating the previous proceedings in the suit and
the alleged change or transmission of interest or liability, and praying
the usual relief consequent thereon.

(5) If any person so served is under disability, such order
shall be of no effect as against him until a guardian ad litem has been
appointed for him and the preseribed time has elapsed.

Facts occunring since 68. (1) Facts which have occurred since the commencement of
statement of claim.  the suit may, if the Court thinks proper, be introduced by way of

44 Vie. No. 18, s. 60. amendment into the original statement of claim.

(2) Otherwise the plaintifft may state such facts on the
record in such manner and subject to such rules as are prescribed
with respect to the proof thereof and to affording the defendant an
opportunity of answering the same.

Decrees.

Mode of settling 69. All decrees and orders shall be settled in the preseribed

decrees and orders,

Tbid. s. 63. anner.
Formal defects, &c.
Formal defects not 70. No proceeding shall he invalidated hy any formal defect
P‘;;E‘:(“din‘;c nor by any irregularity unless the Court is of opinion that substantial
Thid. s. 51, injustice has been caused by such defect or irregularity and that such
injustice cannot be remedied by any order of the Court.
PART V.
Tire Master 18v EqQruity.

TheMasterin Equity. 71. The Governor may appoint a barrister of at least five years

4 Vie. No. 22,522 standing to he Master in Equity at such salary as may be deemed

25 Vie. No.9,5. 1. peasonable.

44 Vie, No. 18, s, 66, 72. (1) The Court shall order what matters shall he investigated
before the Master with or without special directions, and what matters
shall be heard and investigated by the Court respeetively.

(2)
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(‘7) In every case, unless the Court otherwise dnccts, tho
Master shall tax costs and make such inquiries as have usually been
prosccuted before the Master,

(3) The Judge shall give such aid and directions in any
such inquiry as he may think fit subject to the right of appeal and
to the right of every suitor to bring any particular point before the

Judge himself.

73. The Master shall for the purpose of any proceeding it Vie. No.18, s 67.

before him have full power to issue advertisements, to summon any Sevesal powers,
persons, to administer oaths, to takeaflidavits,and also acknowledgment's

except those of married w omen, and to examine parties or witnesses

orally or upon interrogatorics.

74. Every person summoned by the Master shall be hound to Witnesses bound to

altend.

attend upon such summons, and shall for disobedience thereof he liable to &,

process of contempt in like manner as for disobedience to or for default
of attendance in pursuance of any order of the Supreme Court or on
any writ of subpoena.

75, The Master shall have the like powers under references to Production of
him to order production of documents by the parties as hy this Act d“f"‘““c““'
are vested in the Court, and the Master may deal with such documents £ 25 26.
when produced in such manner as appears just.

76. In cases where it is neccessary for any party to go into Evidence.
cvidence on any inquiry, account, or reference before the Mastu' such 75 s. 4.
cvidence shall he taken in such manner as is preseribed.

77. All persons knowingly swearing or affirming falsely hefore Fulse swearing.
the Master shall incur all the penaltics of perjury. Thid. s. 67.

78. The Master shall have the like powers under references to service,
him to order substituted or other service or notice in lieu of service to
be effected or given where the person required to be served is within
the Jumsdlctlon as by this Act are vested in the Court or Judge.

79. The result of any proceedings before the Master “Shall De Cestiticate.
stated in a certificate in the prescribed form, unless otherwise directed 26 =. 63.
by the Court, and the approval of the Judge of any such certificate
shall be signified under his hand.

80. (1) During the proceeding hefore the Master, or within the Taking opiion of

Judge

preseribed time after its conclusion, any party may take the opinion i o o
bed, s, .

of the Judge on any particular point or ‘matter arising in the course
of the proccedlng, or upon the result of the whole w lien brought to a
conclusion.

(2) Lvery certificate of the Master, after it has been adopted
and signed by the Judge, shall be filed, and shall thenceforth be
binding on all parties unless discharged or varied by the Court upon
application within the preseribed time.

PART
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PART VI
ArPEATLS TO THE FULL COURT.

81. (1) Any person aggrieved by any decree or order of the
Judge, whether sitting in open Court or in chambers, may, at any time
within fourteen days next after the pronouncing of the same, or within
such further time as the Judge allows, enter an appeal in the office
of the Master against such decree or order to the IFull Court, subjeet
to such general rules as are preseribed.

(2) Every person so appealing shall, within fourteen days
from the time of filing such appeal, cither—

() deposit in the hands of the Master such sum, not execceding
onc hundred pounds, as the Master directs ; or

() deposit with the Master a bond of two persons to be approved
of by him, in such sum, not exceeding one hundred pounds,
as he directs, conditioned to be void if the appellant prosccutes
his appeal with all due diligence, and pays such costs as the
Court adjudges.

(3) Such sum of money or bond, as the case may be, shall
be held by the Master, subject to the order of the Court.

(4) If such sum of money or bond is not deposited as
aforesaid within the period hereby provided, such appeal shall be
deemed to have been abandoned.

82. (1) All appeals under this Act shall be by way of rchearing,
and shall be brought by notice of appeal, and no petition or other
formal proceeding other than such notice shall be necessary.

(2) The appellant may, by the notice, appeal from the
whole or any part of any decree ov order, and such notice shall state
whether the whole or part only of such decrce or order is complained
of, and in the latter case shall specify such part.

83. (1) The notice of appeal shall be served upon all partics
dircetly affected by the appeal, and it shall not be necessary to serve
parties not so aftected ; but the I'ull Court may dircet notice of the
appeal to be served on all or any other partics to the suit, or upon any
person not a party, and in the meantime may postpone or adjourn the
hearing of the appeal upon such terms as may seem just, and may
make such decree or order as might have been made if the persons
served with such notice had been originally parties.

) (2) Any notice of appeal may be amended at any time as
to the Full Court may scem fit.

84. (1) The Full Court shall have all the powers and duties as
to amendment and otherwise of the Judge, together with full disere-
tionary power to receive further evidence upon questions of fact, such
cvidence to he cither by oral examination in Court, by affidavit, or by
deposition taken before the Master or a commissioner, (2)
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(2) Such further cvidence may be given w 1thout speei al
leave upon interlocutory applications, or in any case as to matters
which have oceurred alter the date of the deeree or order from which
the appeal is brought.

(3) Upon appeals from a deeree or order upon the merits
at the trial or hearing ol any suit or proceeding, such further evidence
(save as aforesaid) shall he admitted on special grounds only, and not
without special leave,

({) The Full Court shall have power to make any decree
or order which ought to have been made, and such {further or other
order as the case may require.

(5) The powers aforesaid shall be excreised by the Full
Court notwithstanding that the notice of appeal may be that part
only of the decision may he reversed or varied, and such powers may
also he exereised in favour of all or any of the respondents or parties
although such respondents or parties may not have appealed from or
complained of the decision.

(6) The I'ull Court shall have power to make such order as
to the whole or any part of the costs of the appeal as may scem just.

207

85. (1) It shall not, under any ecircumstances, he necessary Regulations as to

for a respondent to give notice of cross appeal, but il a respondent o arve
44 Vie. No, 18 8. 7l

intends, upon the hearmfP of the appeal, to contend that the decision
of the Court below should be varied or altered, he shall, within such
time as may be preseribed by any gencral rule or by @pecml order,
aive notice of such intention to any partics who may be alfected bv
such contention.

(2) The omission to give such notice shall not diminish
the powers by this Aet conferred upon the Full Court, but may, in the
discretion of the Court, be ground for the adgournmcnt of the appeal,
or for a speeial oulcr as to costs.

86. (1) Every notice ol appeal shall stay the exceution of sty of procecdings

proceedings upon the deeree appealed from unless the Judge (111‘0(‘(5
such execution to be proceeded with.

(2) The Judge may (subject nevertheless to appeal as
from any other order) diveet such decree or order to he carried into
exceution and all proceedings to be taken thereupon as if no appeal
had been entered, which direction may be upon such terms (if any)
as to sceurity or otherwise as to such Judge seems fit.

87. The decrees and orders of the Court on appeal shall e Deerees low settled.

scttled by the Master as at present, and the Court may, in any deeree 74 s 76.

or order, dircet what, it any, accounts shall be taken, or inquiries
made, hefore the Judge, and what, if any, hefore the Master.

88. The Judge may, on the application ol any party or at lils Appeal by direction

own diseretion, and on such terms, if any, as he thinks fit to i impose,
direet a rehearing by the Full Court of any cause, petition, motion, or’
matter
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matter before him, and in such case it shall not be necessary to give
any notice of ‘lppe‘ﬂ but nothing herein shall prejudice the 1'mht of
any party to appeal where the J udwc does not give any such divection.

89. Nothing in this Act shall be construed to affect the ri ight
of any party to appcal to 1lis Majesty in Council from any such
decree or order, or from any reversal or afirmance thercof.

PART VII.
CoxteEMPT OF COURT.

80. (1) When any person, dirceted by any deerec or order to
cxecute any deed or other instrument or make a surrender or transfer,
has refused or neglected so to do for the space of twenty-cight days,
the Court may appomt the chief clerk in equity, or some other
person, to execute such deed or instrument or to make such surrender
or transfer in his name, and to do all acts nccessary to give validity
and operation thereto.

(2) The exceution of such deed or instrument and the
surrender or transfer so made by the person so appointed shall in all
respeets have the same foree or validity as if the same had Dheen
cxecuted or made by the person dirceted by the decree or order to
execute or make the same.

(3) The Court shall make such order as may be just
touching the payment of the costs of, or attending the exceution of,
any such deed, transfer, surrender, or instrument.

(4) The powers hereby conferred on the Court are in
addition to the powers conferred by the Trustee Act, 1898.

1. (1) Where any person has been ordered by any decree or
order of the Court to deliver to any person or to deposit in Court or
elsewhere books, papers, or any other article or thing, and has refused
or neglected to do so for the space of twenty-eight days any sequestrator
appointed by the Court shall have the same power to seize and take
such books, papers, writings, or other things being in the custody or
power of the person against whom the sequestration issucs as such
sequestrator would have over such person’s own property.

(2) Any article or thing so scized and taken shall be dealt
with as the Court directs.

(3) The Court may make such order as to the costs of
proceedings under this section as it thinks fit.

92. (1) The Master on some day in the last week of the months
of February, May, August, and November respectively in cach year
shall make a return to the Judge of the persons (if any) then confined
in prison under orders of the Court for contempt of Court together with
a report upon the case of cach person so confined. (2)
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(2) The Comt may at any time upon the r1pph( ation of
any person so confined or upon the receipt of such report make such
order for the discharge of any such person so confined and as to costs
incidental to such order as it thinks fit.

93. Where any person is committed to prison for non-payment
of any money into Court, or is kept in prison for non-payment of any

relecase from prison unless the imprisonment of such person was
intended to be punitive or disciplinary and not merely to enforee the
order of the Court.

PADT VIIIL .
trLes or CovRt.

94. (1) The Judges of the Supreme Court or any three of them
may make general rules for the follow Ing purposes—

(«) for regulating the times, forms, “and modes of procedure ;

() for hxmﬂ' the amount of all fees and allowanees to officors of
the Court and solicitors in veference to any malter in equity;

(¢} for regulating the times and modes of service or notice In licu
of serviee of all equitable process;

(/) as to the investment ol cash under the control of the Court
in such stocks, funds, or seeuritics, as may seem fit.

(¢) and geuerally for regulating the practice of the Court and
otherwise for the cffectual execution of this Act and of the
intontion and object thereof.

The rules and form contained in the Fourth Schedule
1o this Act bhall regulate the practice and procedure upon originating
summons until ‘11tc1u1, added to ov rescinded by rules of Court made
under the authority of this Act, which rules when made shall have the
same force and effeet as if they had formed part of the said Fourth
Schedule.
(3) All rules made under this Aet shall immediately after
{he making thereof be laid before both Ilouses of Parliament if then
sitting, or TF not within ten days after the next sitting therveof, and if
cither of the said Ilouses shail by any resolution passed within thirty
days after such rules have bLeen laid before it resolve that any such
rule or any part thercof ought not to continue in foree, then such rule
or part shall immediately cease to he hinding.

0 SCILEDULES.
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An Act to diminish the delay and cxpense
of procecdings in the Supreme Court
in its jurisdiction as a Court of Equity
and in Infancy and Lunacy.

Trustee Act, 1832 ..

An Act for le].tth‘ f'mhmtum the p‘w-,%
ment of debis out of real estate.

The Equity and Banco Business Expe-
diting Act.

An Act to amend the law in certain

respects.

Trust Property Act

An Aect to amend the law of arrest

The Judicial Offices Act ...
Service of Equitable Process Act of 1697
Supreme Court Procedure Act, 1900

So muech of the Act as
adopted the Imperial
Acts, 11 Geo. TV and 1
Wm. IV, cc. 36 and 47,
aund the unrepealed por-
tion of 11 Geo. 1V and
I Wn IV, c. G5.

Section 22,

. Section 1.4. S

The whole, s T

Section 8. -

The whole.

The unrepealed portion.
The whole Act.

Sections 1, 2, 3,

Tlhie unrepealed portion.

Section 3% and sce-
tions G6-70 (inclu-

sive).
Section 7.

© The unvepealed portion.

Section 4,

The whole.

Seetions 10,11, and the
Schedule, O\cht rule
one theroof

SECOND SCHEDULE.
, the day of

thousund nine hundred avd .

To the within-named A.B.—

Taxe notice that the within-named plaintiff, I [or,
and C.D.], has (or have) commenced a suit against you in the

plaintiff, plaintifts 1.1,

, i the year one

where there 4s more than one

Supreme Court of New South Wales in its Equitable Jurisdiction by the within statement

of claim, and you are required, within

days after the service liereof on you,

cxclusue of the day of such service, to cause an appearance to be entexed for you in the

Equity
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Equity Office of the said Supreme Court, at Chancery-square, in the city of Sydney, in
the State of New South Wales, to the within statement of claim.  And you are also
required at the same time of entering your appearance to file in the said Equity Office a
memorandum stating in effect that you dispute, in whole or in part, the plaintiff’s claim
(specifying which part), or that you submit to such decree or order as the Court thinks
fit to make, or that you disclaim all right, title, and interest in the subject matter of
the within statement of claim.

Nore.—If you neglect to enter an apperrance, or to file » memorandum as ahove mentioned, you
will be subject to such order as the said Court thinks fit to make in your absence,

(Nigned) E.¥., Plaintift]
ory, Y.Z., of
Solicitor for the Plaintift,

THIRD SCIIEDULL.
Epwannus R.

To the within-named defendant, A.B.,—
Greeting :—
We command you that, within days after the service hereof on you, exclusive
of the day of such service, you cause an appearance to be entered for you in the Equity
Oftice of our Supreme Court, at Chancery-square, Sydney, in the State of New South
Wales, to the within statement of claim.  And that you do at the same time of entering
your appearance file in the said Equity Oflice a memorandum stating in effect that you
dispute, in whole or in part, the plaintiff’s claim (specifying which part), or that you
submit to such decree or order as the Court thinks fit to make, or that you disclaim
all right, title, and interest in the subject matter of the within statement of claim.
Witness the Honorable A.B., the Chief Judge in Equity, at Sydney, the
day of , in the year one thousand nine hundred and ,
and in the year of our reign,
Notr—1If you neglect to enter your appearance, or to file a memorandum as above mentioned, you
will e subject to such order as the Court thinks fit fo make in yonr abzence.

FOURTH SCHEDULE.
Rules of Court for Originaling Swminons.

1. The exccutors or administrators of a deceased person, or any of them, and the
trustees under any deed or instrument, or any of them, and any person claiming to be
interested in the relief sought as ereditor, devisce, legatee, next of kin, or heir-at-law of a
deceased person, or as cestul que trust under the trusts of any deed or instrument, or as
claiming by assignment or otherwise under any such creditor, or other person as aforesaid
may take out as of course an originating summons returnable in chambers in equity for
such relief of the nature or kind following as may by the summons be specified and as
the circumstances of the casc may require, that is to say, the determination without an
administration of the estate or trust, of any of the following questions or matters :—

(@) any question affecting the rights or interests of the person claiming to bo
creditor, devisee, legatce, next of kin, or heir-at-law, or cestui que trust;

(b) the ascertainment of any class of creditors, legatees, devisees, next of kin, or
others;

(¢) the furnishing of any particular accounts by the executors or administrators or
trustees, and the vouching (when necessary) of such accounts;

(d) the payment into Court of any money in the hands of the executors or
administrators or trustees;

(¢) directing the exccutors or administrators or trustees to do or ahstain from
doing any particular act in their character as such exeeutors or administrators or
trustees;

(f) the approval of any sale, purchase, compromise, or other transaction ; )

(y

211

Questions of account
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may be made on
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(g) the determination of any question arising in the administration of the estate
or trust.
Administration on 2. Any of the persons named in the last preceding rule may, in like manner,
originating summons. apply for and obtain an order for—
(@) The administration of the personal estate of the deceased ;
(5) The administration of the real estate of the deceased ;
(¢) ihe administration of the trust.
Parties. 3. The persons to be served with the summons under the last two preceding
rules in the first instance shall be the following, that is to say--
A. Where the summons is taken out by an executor or administrator or trustee—
(a) for the determination of any question under subsections (a), (¢), (f), or (4)
of rule 1, the persons or onc of the persons whose rights or interests are
sought to be affected ;
(0) for the determination of any question under subsection (4) of rule 1, any
member or alleged member of the class;
(¢) for the determination of any question under subsection (¢) of rule 1, any
person interested in taking such accounts;
(d) for the determination of any question under subsection (d) of rule 1, any
person interested in such money ;
(e) for relief under subsection («) of rule 2, the residuary legatees, or next of
kin, or some of them ;
(f) for relief under subsection (J) of rule 2, the residuary devisees, or next
of kin, or some of them;
(g) forrelief under subsection (¢) of rule , the cestuis que trust or some of them;
(%) if there are more than one executor or administrator or trustee, and they do.
not all concur in taking out the summons, those who do not concur.
B. Where the summons is taken out by any person other than the executors,
administrators, or trustees, the said executors, administrators, or trustees.
Foreclosure, &e., on 4. Any mortgagee or mortgagor, whether legal or equitable, or any person
originatingsummors. entitled to or having property subject 1o a legal or equitable charge, or any person
having the right to foreclose or redecem any mortgage, whether legal or equitable, may
take out, as of course, an originaling summors returnable in Chambers in Equity for
such relief of the nature or kind following as may by the summons be specified and as
the circumstances of the case may require, that is {o say—delivery of possession by the
mortgagor, foreclosure, payment of the mortgage debt and foreclosure, sale, redemption
reeonveyance, delivery of possession by the mortgagee.
Parties. 5. The persons to be served with the summons under the last preceding rule
shall be such persons as under the existing practice of the Court in Equity would be the
proper parties to a suit for the like relief as that specificd by the summons.

Originating summons 6. A vendor or purchaser of real or leasehold estate, or their representatives
for decision of respectively, may take out, as of course, an originating summons, returnable in Chambers

question between
vendor and
purchaser.

in Equity, in respect of any requisitions or objections, or any claim for compensation, or
any other question arising out of or connected with the contract (not being a question
affecting the existence or validity of the contract), and ihe Judge shall make such order
upon the application as appears just, and shall order by whom all or any of the costs of
and incident to the application shall be borne and paid.
7. The Judge may direct such other persons to be served with an originating
summons, as they or he may think fit.
Construction of 8. (2) Any person claiming to be interested under a deed, will, or other written
ingtrument, on instrument, may apply, by originating summons for the determination of any question
originatingsummons. of construction arising under the instrument, and for a declaration of the rights of the
persons interested.
(/) The Judge may dircet such persons to be served with the summons, as
he may think fit.
Appearance to an 9. The partics served with an originating summons shall, before they are heard,
originatingswmons. enter appearances in the office of the Master in Equity, together with an address for
service, which shall not be more than one mile from the said office.

10.
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10. The time within which a defendant within the jurisdiction shall appear to an Time for appearance,
originating summons shall be---
(a) if he resides above 200 miles from Sydney, within sixteen days
(b) if he resides above 100 miles from Sydney, within twelve days;
(¢) in all other cases, within eight days
after service of the summons upon him, inclusive of the day of such service,

11. Applications by way of originating summons shall be supported by such Evidence,
evidence ag the Judge may require, and divections may be given, as he may think
just, for the trial of any question arising thercout.

12. Orders made on originating summons shall be settled, passed, and entered, Settlement of orders.
and remain of record, and shall be enforced in the same manner in all respects asorders
of the Court in Equity.

13. An originating summons shall be in Form A to these rules altered to meet Form of summone,
the circumstances of the case.

14. So soon as the defendants have appeared to an originating summons, or have Appointment for
made default in so appearing within the time limited, the plaintiff shall take out in the hearing of summons,
Equity Office an appointment, before the Judge, for the hearing of the summons, and
shall give the defendants who have appeared two clear days’ notice of the date of such
appointment. If the plaintiff does not take out such appointment within seven days
after the defendants have appeared, or made default, as the case may te, any defendant
who has appeared may take out snch appointment, and shall give two clear days’
notice of the date of such appointment to the plaintiff and the other defendants who
have appeared.

Torar A.
In the Supreme Court of New South Wales,;{ No.
in Equity.
In the matter of the will of, &e. ;
or
In the matter of the estate of, &e.;
or
In the matter of the trusts of, &e.;
or
In the matter of the indenture of mortgage dated, &e.;
or
In the matter of the contract for sale, dated, &e.;
or as the case may be
Between A B, plaintiff, and C.D., defendant.

Originating Summons.

Let of [residence and deseription] within days
after service of this summons upon him, inclusive of the day of such serviee, eause an
appearance to be entered for him to this summons which ix issued upon the application
of of [residence and description] who claims to be {state the
nature of the eluim] for the determination of the following questions [or for the following
order] :—

[State the questions or proposed order.]
Appearances may be entered in the office of the Master in quity, Chancery-square,
Sydney.

Dated the day of , ouc thousand nine hundred and
This summons is taken out by the abovenamed [or by the
solicitor for the abovenamed ]

Nore.—If the defendant does not enter an appearance within the time and at the place above
mentioned such order will be made and proceedings taken as the Judge thinks fit and expedient.

Act



